
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

BUKOBA DISTRICT REGISTRY

AT BUKOBA

MISC. LAND CASE APPLICATION NO. 107 OF 2021

(Arising from Consolidated Land Case Appeal No. 18, 20 and 24 of2020 of the High Court of Tanzania)

ALOYSIUS BENEDICTO RUTAIHWA......................APPLICANT

VERSUS 

THADEO REVELIAN & 17 OTHERS................. RESPONDENTS

RULING

22/03/2022 & 22/04/2022

NGIGWANA, J.

The instant application has been preferred by the Applicant under Order 

XLIII rule 2 of the Civil Procedure Code Cap 33 R:E 2019, Section 47 (2) of 

the Land Disputes Courts Act Cap 216 R: E, and rule 45 (a) of the Court of 

Appeal Rules, 2009 as amended, seeking for leave to Appeal to the Court 

of Appeal of the United Republic of Tanzania against the judgment and 

decree of this honorable Court (Kilekamajenga J) in Consolidated Land 

Appeal No. 18, 20 and 24 of 2020 delivered on 27th day of August , 2021. 

The application is supported by an affidavit sworn by the applicant. In this 

matter the total number of respondents is 18 namely; Thadeo Revelian, 

Sebastian Fabian, Joseph J. Rutahiwa, Elizabeth B. Rutahiwa,Consolata J. 

Rutahiwa, Joas Joel Kabwagi, Gratian Daudi Rwakibalila, Delphinus Daudi 

Rwakibalila, Benedicto Muchunguzi, Modesi Rugakingira, Sweetbert 

Pointian, Adelick Rutagervas, Pascazia Pancras, Respecious Revelian, 

Winfrida Andrea, Hildefonsi Laurean Kamanzi, and Audax Rwegasira.The 

same was resisted by two joint counter affidavits. The first joint counter 
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affidavit was sworn by the 1st, 2nd, 6th, 12’ , 13th 14'h and 15h respondents 

while the second was sworn by Mr. Alli Chamam, learned advocate for the 

8th and 9 respondents. The rest of the respondents filed no counter 

affidavit neither individually nor jointly

The brief facts giving raise to this application are to the effect that, the 

Applicant being an executor of the WILL of the Late Benedicto Joseph 

Rutaihwa, sued the respondents in the DLHT for Kagera at Bukoba in 

Application No. 150 of 2014 seeking for the following reliefs; an order 

declaring the respondents as trespassers to the suit land, permanent 

injunction restraining the respondents, their workmen, servants and 

agents from developing the suit land or making any transfer thereof, an 

order compelling the respondents to demolish their houses and 

structures built in the suit land, payment of tzs. 300,000,000/= to the 

applicant being mesne profits which would have been accrued to the 

Applicant if he had been in possession of the suit land, general damages 

at the tribunal discretion, and costs of the suit.

After full trial, the DLHT declared the respondents as mere trespassers. 

The Tribunal ordered that the respondents' buildings/ structures be 

evaluated by a qualified valuer, and be compensated by the applicant as 

per valuation report. The Tribunal further ordered that the respondents 

should harvest their plants and their grown trees.

Aggrieved by the decision of the DLHT, the applicant lodged an appeal to 

this court to wit; Land Appeal No. 24 of 2020 to challenge the same. 

However, later on, Land Appeal No. 24/2020, Land Appeal No. 18/2020 and 

Land Appeal No. 20/2020 were consolidated on the ground that they 
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involve the same parties. After hearing the parties, the appeal was 

dismissed, the proceedings of the DLHT were quashed, judgment and 

orders thereto were set aside on the ground that assessors were not 

involved in the matter as required by law The re trial was not ordered by 

this court on tne ground that the matter was time barred.

The applicant was aggrieved by the decision of this court thus intends to 

appeal to the Court of Appeal of Tanzania, hence this application. The 

Notice of Appeal was lodged on 21/09/2021.

When the application came for hearing on 22nd day of March 2022, the 

applicant was represented by Mr. Benard Mbakileki, learned advocate, the 

8rr and 9th respondents were represented by Mr Alli Chamani, learned 

advocate, the 2nd, 6th 12th, 13th, 14th, 15th and 18th respondents appeared 

in person and unrepresented. The rest of the respondents entered no 

appearance in person or otherwise, thus the hearing proceeded in their 

absence. The application was orally argued.

Taking the floor, Mr. Mbakileki adopted an affidavit supporting the 

application to form part of his submission. He argued that an appeal to the 

Court of appeal is not automatic, thus leave must be sought and obtained 

that is why the applicant has filed the present application. He further 

argued that paragraph 11 of the affidavit carries the grounds worthy of 

being considered by the Court of Appeal. Mr. Mbakileki further submitted 

that, the issue of Assessors was raised by this court Suo moto and parties 

were not afforded sufficient time to address the court on that issue taking 

into accounts that the appeals were consolidated. He further argued that, 

the right to be heard is so fundamental. To support his argument, 
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Mbakileki cited Article 13 (6) (a) of the Constitution of the United Republic 

of Tanzania, 1977 as amended from time to time, the case of Muro 

Investment Co. Ltd versus Alice Andrew Mlela, Civil Appeal No.72 of 

2015 HC Dsm Registry (Unreported), Danny Shasha versus Samson 

Massoro, Civil Appeal No,298 of 2020, and Abbas Sharally and 

Another versus Abudul S. H. M. Fazalboy, Civil Application No. 33 of 

2002.

That in the matter at hand, apart from quashing the proceedings of the 

DLHT, quashing and setting aside the judgment and orders thereto, and 

instead of ordering a retrial, the court went a step further and declared 

that the matter was time barred instead of ordering a re-trial. That the 

court declared that the matter was time barred notwithstanding the fact 

that in Probate matters time starts to accrue on the date of the grant of 

the letters of administration, thus under the circumstance the guidance of 

the Court of Appeal is need as to whether the high was right to declare the 

matter time barred instead of ordering re- trial, and whether the matter 

was real time barred as stated by this court.

Mbakileki referred this court to the case of Suleiman Nchambi versus 

Sunny Auto works Misc. Civil Application No. 89 of 2019 HC -Arusha 

Registry to emphasize that leave is given at the discretion of the court.

Mr. Chamani on nis side was not in agreement with Mr Mbakileki on his 

argument that the parties were not afforded sufficient time to address the 

court on the issue
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assessors raised by the court Suo moto. It is Mr. Chamani's submission 

that parties were afforded the right to be heard. As regard the issue 

limitation of time in probate cases, Mr. Chamani argued that, that is a 

controversial area, thus the guidance of the Court of Appeal is needed as 

to whether the Hign Court via Kilekamajenga J was right or otherwise to 

declare that the matter was time barred.

When invited to take the floor, the 2nd, 6th, 12th, 13th 14th, 15th and 18th 

respondents, none of them objected the application on the ground that any 

party aggrieved by the decision of the court has the right to appeal subject 

to the laws of the land.

I have carefully considered the submissions from both sides, therefore the 

issue for determination is whether the applicant has been able to satisfy 

the court that he deserves to be granted leave to Appeal to the Court of 

Appeal of Tanzania against the decision made by this court in the above- 

mentioned matter

Section 47(2) of the Land Disputes Courts Act Cap 216 R: E 2019 provides 

than;

"A person who is aggrieved by the decision of the High Court in the 

exercise of its revisionai or appellate jurisdiction may, with leave of the 

High Court or Court of Appeal, appeal to the Court of Appeal"

It is common understanding that leave to the Court of Appeal is not 

automatic. It is granted where the court is satisfied that the grounds of 

appeal raise issues of general importance or where the grounds show that 
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there is an arguable issue of law, facts or mixed facts and law which need 

to oe determined by the Court of Appeal.

In the case of British Broad Casting Corporation versus Erick 

Sikusieas Ngimaryo, Civil Application No. 138 of 2004, CAT at DSM 

(unreported) cited in the case of Hamis Mdida and Another versus the 

Registered Trustees of Islamic Foundation, CAT at Tabora, Civil 

Appeal No. 232 of 2018 it was held that;

As a matter of general Principle, leave to appeal will be granted where the 

grounds of appeal raise issue of genera! importance or a novel point of law 

or where the grounds show a primafacie case or arguable appeal".

Furthermore, in the case of Ramadhani Mnyanga versus Abdala 

Selehe [1996] it was held that,

'For leave to be granted, the application must demonstrate that there are 

serious and contentious issues of law or fact fit for consideration of appeal"

However, where the grounds of appeal are frivolous, vexations or useless 

or hypothetical, no leave will be granted. See the case of Broad Casting 

Corporation (supra).

At this juncture, I would like to state very clearly that 1 have no mandate 

to go into the merits or deficiencies of the judgment or orders of the Hon. 

Judge or to analyze the grounds of the proposed appeal whether the 

appeal will succeed or not because this is not the Court of Appeal, and 

application of this nature does not mean re-hearing of the appeal. All what 

I am duty bound to do is to consider whether there is real prospect of 

success, or arguable issues or compelling reasons, or disturbing features, 
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or point of law or point of public importance requiring the Court of Appeal 

intervention in the intended second appeal.

In the intended appeal, the Court of Appeal of Tanzania will be expected to 

sit as the second appellate and the Apex Court as beyond it, no other Apex 

Court in the Hierarchy. It is common understanding that the role of the 

second appellate court is to determine matters of law only unless it is 

shown that the courts below considered matters, they should not have 

considered or failed to consider matters tney should have considered, or 

looking at the entire decision, it is perverse. See Otieno, Ragot & 

Company Advocates versus National Bank of Kenya [2000j e KLR

While being guided by the stated principles stipulated in the herein above 

cases, I have gone through the judgment of this court as a whole, and the 

proposed grounds of the intended appeal deposed at paragraph 11 of the 

affidavit supporting the application and argued by the learned counsel for 

the applicant and found that the applicant has managed to satisfy the 

court that there is a primafacie case or arguable appeal which deserve to 

be determined by the Court of Appeal of Tanzania against the decision of 

the court in Consolidated Land Case Appeal No 18, 20 and 24 of 2020.

Paragraph 11 of the applicant's affidavit, was coached as follows;

" That the applicant has been seriously prejudiced by the appellate court 

raising suo motu and m an and hoc with regard ro notice of the issue to 

the parties as to whether or not the assessors were fully involved in the 

Trial tribunal's proceedings and gave their opinion before determination 

of Land Application No. 150 of 2014 by the trial tribunal, .but the 
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appellate court was not minded to give the parties adequate opportunity 

to be heard per Audi alteram partem principle , parties had simply 

been taken by surprise."

On 12/08/2021 when Consolidated Appeal No. 18, 20 and 24 of 2020 

came for hearing, the records revealed that the following parties were 

present; Mr. Mbakileki, learned advocate for the appellant now applicant, 

Mr. Chamani, learned advocate for the 8th & 9th respondents, 1st, 2nd, 6th, 

12th, 13th, 14th and 18rn respondents. The rest of the respondents were 

absent. It was indicated that parties were invited also to address the court 

on whether the assessors gave their opinion before the Chairman 

composed the judgment. In the course of the hearing, it appeared that 

only Mbakileki toucheo the issue of assessors where he said as per page 15 

of the typed proceedings that "My Lord, the assessors gave their 

opinions before the decision was made". No any other party including 

Mr. Chamani addressed the court on the issue of assessors. From, there 

the judgment date was set to wit; 27/08/2021, and indeed the judgment 

was delivered as scheduled.

Under the circumstances, there an arguable issue that is to say,

" Whether the parties were given adequate opportunity to address the court 

on the issue of assessors raised by the court suo motu or they were 

simply been taken by surprise: In other words, whether the parties were 

afforded the right to be heard"

It is a cardinal principle of natural justice that a person should not be 

condemned unheard In our jurisdiction, the said principle is not merely a 
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principle of common law but it is a fundamental Constitutional right 

stipulated under Article 13(6) (a) of the Constitution of the United Republic 

of Tanzania, 1977.Let the same speak for itself;

"Wakati haki na wajibu wa mtu yeyote vinahitaji kufanyiwa uamuzi wa 

mahakama au chombo kingine kinacho husika, basi mtu huyo atakua na 

hak ya ya kupewa tursa ya kusikiHzwa kwa ukami/ifu"

The principle was fully stressed in these cases; Muro Investment Co. Ltd 

versus Alice Andrew Mlela, Civil Appeal No72 of 2015 HC Dsm Registry 

(Unreported), Danny Shasha versus Samson Massoro, Civil Appeal No. 

298 of 2020, Abbas Sharally and Another versus Abudul S.H. M. 

Fazalboy, Civil Application No. 33 of 2002

The Court of appeal of Tanzania in the case of Deo Shirima and Two 

Others v. Scandinavian Express Services Limited, Civil Application 

No. 34 of 2008 (unreported) had this to say;

"The law that no person shall be condemned unheard is now legendary. It 

is trite law that any decision affecting the rights or interests of any person 

arrived at without hearing the affected party is a nullity, even if the same 

decision would have been arrived at had the affected party been heard.

The court having found that assessors were involved in the hearing as 

repaired by the law, went on to declare that the proceedings of the DLHT 

were nullity, consequently, the appeal was dismissed, proceedings were 

quashed, resultant judgment and orders were set aside. The court instead 

of ordering a re-trial, stated that the matter was already time barred. In 

my view, there is another arguable issue here;
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" Whether the matter was really time barred, and if yes, whether that issue 

was among the grounds of appeal raised by the appellant and addressed 

by the court, and if not, whether the court invited the parties to address 

the court on that issue before concluding that the matter was time barred."

The last issue in my view, which need the intervention of the Court of 

Appeal is; -

Whether under the circumstances of this case as per findings of this court, 

the proper order was to dismiss the appeal, nullify the proceedings, quash 

and set aside the judgment and orders of the DLHT basing on the ground 

that the matter was time barred or to deal with it as if the matter was 

properly before the court and that the court had jurisdiction ,on!y that 

there was a gross procedural irregularity to wit; improper involvement of 

assessorswhich renders the whole proceedings a nullity.

In the upshot, I am convinced that the application meets the legal 

threshold for its grant. Accordingly, I grant it as prayed. Costs to be in the

Ruling delivered this 22nd day of April, 2022 in the presence of the

Applicant, Mr. Benard Mbakileki, learned advocate for the applicant, 1st, 

2nd, 12th, 13th, 14th, 15th, and 18th respondents, Mr. E. M. Kamaleki, Judges' 
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Law Assistant, and Ms. Tumaini Hamidu, B/C, but in the absence of the 

rest of the respondents.
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