IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(MOROGORO SUB REGISTRY)
AT MOROGORO
LAND APPEAL NO. 12 OF 2021
SELINA KALOLI ....ccovnrurennrnnnnnnnssnnsnsnssnnsanas tesssssessssesnnsssnsssnnssansas APPELLANT
VERSUS
1. MFAUME ALLY } )
2. RAJABU ABDALLAH NAUKE ) ....... csssssesssasesasssanasannnne RESPONDENTS

first respondent in Land Application No.
application”) which was filed at District Housing and
Morogoro district at Morogoro (“the trial tribunal”).
The application terminated in favour of the 1% respondent herein and

applicant in the application.

The application before the trial tribunal emanated from facts

which are not complicated to tell. The facts can be narrated a%ﬂ




& follows: the 15t and 2™ respondent both owned houses located within
Morogoro Municipal. The 15t respondent owned a house registered as
House No. 366/]/KH situated at Mazimbu whilst the 2" respondent
was registered as House No. 165/CH located in Chamwino, both are

within Morogoro Municipal. The dual plus the appellant entered into

was that
on j 2018. Things did not go as planned. On the
res he appellant and the 2" respondent handover the

house an ce the suit before the trial tribunal.

Upon hearing the parties, the tribunal was satisfied that the
two sides had concluded a valid agreement that the 1% respondent

was the lawful owner of House No. 366/]/KH situated at Mazimbu%




] The appellant and the 2" respondent were ordered to yield up
vacant possession to the 1% respondent and an order restraining the
appellant and the 2™ respondent from interfering with the 1%
respondent’s ownership of the house was issued. This is the finding

which is the subject of complaint in the present appeal.

Upon completion of pleadings, I fixe

| that form the Court what transpired on the

be to address on the appropriateness of what

MFAUME ALLY, the 1% respondent, recalled that the trial before
the trial tribunal was held with the aid of assessors. He recounted
that he gave testimony in the presence of two assessors. However,

he said at one point the tribunal proceeded with one assessor as th%
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other assessor had passed away. He recounted that, at a subsequent
date they were informed that the remaining assessor had also
passed away and the tribunal would proceed without any assessor.
He never recalled having heard the remaining assessor deliver the
opinion before his passing. RAJABU ABDALLAH AUI(E, the 2

respondent, admitted that the trial at the tribunal - ed with the

aid of assessors and that at one point they
tribunal would proceed without assessor ' had all passed
away. He also recalled nevergf iver their opinion

before their demise.

On taking t pointed out that, in view of

what is ents, there were flaws in the
procee fibunal. He argued that the trial tribunal had
co Jwith the trial under section 23(3) of the Land
Disp [Cap. 216, R.E. 2019]. He also added that the
records included an opinion of an assessor who had been reported to
have died. In his view, the fact that the opinion of an assessor who

had been reported dead found its way into the proceedings and was

cited in the decision of the tribunal raised doubts on the legality a%




the trial tribunal proceedings, the consequence of which was to
vitiate the entire proceedings. He opined that the matter be remitted

before the trial tribunal for a fresh retrial.

I had raised the issue suo motu in terms of section of the

provisions of section 23 of the Land Disputes C@urts Act [Cap.

216, R.E. 2019] (“the Act”) read together wit

Land Disputes Courts (The Distri¢ -' ousing

Tribunal) Regulations, 200 2003 (“the

Regulations”). For ease of

hereunder:

d and Housing Tribunal
d, under section 22 shall be
3d of at least a Chairman and
ass than two assessors.

District Land and Housing Tribunal shall
de duly constituted when held by a
Chairman and two assessors who shall
be required to give out their opinion
before the Chairman reaches the
Jjudgment.”

(3) (3) Notwithstanding the provisions of
subsection (2), if in the course of any
proceedings before the Tribunal, either or
both members of the Tribunal who were
present at the commencement of
proceedings s or are absent the
Chairman and the remaining member,%
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if any, may continue and conclude the
proceedings notwithstanding such
absence.

[Emphasis is mine]
My understanding of the above section is that a properly
constituted tribunal in terms of the Act is composed of the

Chairperson and two assessors. Another important eaway is that

the two assessors must, at all times, be presen

may proceed with the
assessor, as the case may be.
(See Ame ania Bank Corp. Ltd v. Edgar
Kah eal No. 154 of 2015, Court of Appeal at Iringa
(un e mportant caution is that an assessor who had
misse c ng session of the tribunal should not be allowed to
rejoin the case in the next hearing. See Enosi v Republic (Criminal
Appeal No. 135 of 2915) [2016] TZCA 135; (21 October 2015

TANZLII). Suffice to note that the substance of section 23 above has

been replicated under regulation 19 of the Regulations@gl




[ In the present case the records show that trial commenced on
18" February, 2019 where the tribunal framed issues and the

testimony of AW1 was partly received and the matter was adjourned.

The wise assessors present at the commencement of the trial were

Mr. Mkama and Mrs. Lenah Nsana. Further hearing of the

RAM. M, KHASIM CHAIRMAN

MEMBERS: (1) MKAMA
(2) NSANA

APPLICANT: Present

RESPONDENTS: Ms. Kay Zumo Adv
for the 1 respondent
who is present 2" js
also present.

R/A: CHAMAI ’%




On the day, the counsel for the 1% respondent and appellant
here intimated that they had three witnesses to commence the
defense case. The respondents nodded that they were ready for trial.

The tribunal made the following order:

"Tribunal: -

This case will proceed gwith
assessor since the second
is allowed by section 23(3)
Courts Act No. 2/200

Further hearing of defence case resumed on 30" June, 2021.

The coram for the day was as follows:

"28/1/2021
AKIDI MWENYEKITI M. KHASIM%




] WAJUMBE: (1) MPITE
(2) MGAZIJA

MUOMBAJI: Yupo
WA/MAOMBI: (1)Wakili Kay Zumo
kwa ajili ya mdaiwa
wa 1- Yupo
(2) - Yupo

KARANI: CHAMAI”

i On the day, both parties intimated their Willingness and

readiness to proceed with the hearing of the that

usikilizwa bila
babu  mjumbe

iad kusikiliza shauri hili
araza litaendelea bila

Sgnd.
28/01/2021"

nslate.d,'zthe above order issued by the tribunal

meant the following:

“Tribunal: -

Hearing of the application will proceed
without the wise assessors as the
remaining assessor has passed away,
the tribunal will proceed without
assessors./;




In view of the above order, the tribunal proceeded with the
matter without the assistance of any assessor. At this juncture, I
agree with Mr. Tarimo that the trial tribunal was right to proceed
without an assessor as that was allowable under section 23 (3) of
the Act. Upon making such order the tribunal heard the testimony of

DW4.

Despite having proceeded without™g

purported to include the opinion @

The above passage meant:

"At the commencement of the trial the tribunal
sat with the aid of two assessors who would
have provided their opinion. Unfortunately,
one of the assessors passed away be'fcnrgg€
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conclusion of the case. As allowed by section
23 (3) of the Land Disputes Courts Act No.
2/2002, the tribunal proceeded with one
assessor who provided her opinion as follows:

The learned Chairman went on to reproduce a portion of an
opinion allegedly opined by Mrs. Lenah Nsana. For obvious reasons

I will not reproduce the substance of the opinic

ered my

ary, 2021 the

*tribunal. Secondly, even assuming that,
. opinion was actually prépared by the said:x-
ord is silent whether the said opinion Was availed in
the presence of the parties as has been held in several decisions
including the case of Sikuzan Saidi Magambo & Another vs
Mohamed Roble (Civil Appeal No.197 of 2018) [2019] TZCA 322;

(01 October 2019 TANZLII) and Dora Twisa Mwakikosa v%
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Anamary Twisa Mwakikosa (Civil Appeal No.129 of 2019) [2020]

TZCA 1874; (25 November 2020 TANZLII).

Thirdly, I have also noted that, besides not being availed in

the presence of parties, the opinion of one Mrs. Lenah Nsana

e trial, on account of being dead, and more so given
that her opinion had not been delivered in the presence of the
parties. This raises a question whether the parties received a fair trial

in accordance with the Iaw.%
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] On the strength of the cited provisions and previous decisions
cited above, I am satisfied that the pointed omissions and
irregularities amounted to fundamental procedural errors that have
occasioned a miscarriage of justice to the parties and had vitiated

the proceedings and entire trial before the Tribunal. In my

at the tribunal made orders that it was
@ assessor because the other was sick. One
records would show the two assessors present, yet
the tribunal would make orders to proceed with one assessor.
Similarly, on the later date, the records show that the tribunal had
proceeded without an assessor. Again, the records had a different

set of assessors, that is Mpite and Mngazija. The two had neve%2
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attended any previous hearing. I hasten to say that, on both
occasions, had the trial Chairman took trouble to confirm the coram

for the day this troubling trepidation might not have happened.

At this juncture I wish to state that the coram of the Court or

tribunal is a very important component of the deci

of any

opposil f the tribunal, as was the case in the
. be noted that, while the mistake might seem
the court or tribunal, and not necessarily affecting
the proceedings, in some situations the consequences might be

damning for the parties. I will stop here for today in the hope that

the memo is dispatched%
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All said and done, I invoke the revisional power conferred on
this Court under section 43 of Cap. 216 to quash the entire
proceedings and set aside the judgment and decree of the DLHT in
Land Application No. 51 of 2018. In the result, I remit the case file to

the tribunal for rehearing of the application before another Chairman

sitting with a new set of assessors. Given the age o appeal and

in the interest of justice, I order the applicati in no

more than six (6) months.

Having raised the ma suSgotu this being the fault of

the tribunal, I make no er as

Itiss X
this 28 day of JANUARY, 2022.
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S M. KALUNDE
JUDGE
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