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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LABOUR DIVISION)

AT MOROGORO
LABOUR REVISION NO. 11 OF 2021

(Arising from the decision of the Commission for Mediation and Arbitration
for Morogoro in Labour Dispute No. CMA/MORO// 103/2018)

TOYIS NAFTAL SAYUMWE .....cvocuemesesssssnssnessssess Sabagesnnes APPLICANT
VERSUS ¢ \0

1. BARAZA LA WADHAMINI, TAYOMI ), %

2. DR. MEZGER SEC. SCHOOL }\ . RESPONDENT

/J ISBG ME NT
Date of Last Order: 10/02/2022 & \\)
Date of Ruling: 11/03/2022

S.M. KALUNDE;.J.}

SO

/‘lihe preir{_%plif:agion has been lodged under the

provi@S\ee’c{gn 91 (1) (a) and (2) (c) of the

Employment and Labour Relation Act, Cap. 366 R.E.
NS

2019 (henceforth “the Act”); and rules 24 (1), 24 (2) (a), (b),

(c), (d), (e), and (f); 24 (3) (a), (b), (c) and (d); and rule 28
(1) of the Labour Court Rules, GN. No.106 of 2007

(henceforth “the Rules”). In accordance with the Chamb%";Z
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Summons the applicant is seeking the indulgence of this court
in calling and examining the records of the proceedings and
award of the Commission for Mediation and Arbitration
(henceforth  “the CMA”) in Labour Dispute No.
CMA/MORO//103/2018 delivered on 30" June, 2021, revise

them and set aside the award; and is@%-any other order as
AN
may be appropriate. The application is)sdppetted by an

affidavit duly sworn by TOVISNARTAL \SAYUMWE, the

applicant. The applica't({c“;’rlbis seriouslyxll%sisted by the counter

affidavit sworn biXAGNES MANFRED SALAKA, a principal officer

NN )

of the 1% and'\zf“’)respondent.

Qﬁisﬁ@ to the matter is to the following
effect:@ugh a letter dated 28™ June, 2016 the appellant

was of'fered“a'j{) as a teaching staff by the 2" respondent at
their school, that is the 1% respondent. Subsequent to the

notification, on 01 October, 2016 an employment contract

between the appellant and 1% respondent was executed. I%
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accordance with the executed contract the appellant was
offered employment for a period of two (2) years commencing
from 01% October, 2016 to the 30" September, 2018. The
available records show that the appellant was assigned with
the responsibility of teaching History for Fofim_II students and
English for Form I, III and IV, It wmflﬁ“appear th@f/ﬁorm II
students had reportedly failed in tﬁéir Histo_gy/FOrm\s}fNational
Examinations for the year 2@1%@@, ogthe 23" March,

2018 the appellant \a’\':/a:s;3 suspen_ded\ftgm work pending an

investigation. |
On the\@ April;~2018 the appellant was summoned to
N

appear before avDisciplinary Committee on 26% April, 2018 to
answerallegations of “Poor and Under Performance” resulting
into the failuré of the majority of Form II students in their
History Form II National Examinations results. The Disciplinary
Committee conducted its hearing session and made a finding

that the appellant failed to perform his obligations a%




L

expected. The committee recommended that the appellant’s
employment be terminated. Subsequently, on the 23" day of
May, 2018 the appellant was informed of the decision to
terminate his employment contract as from 25% May, 2018.
Aggrieved by the decision to terminatéXhis employment
contract, the appellant decided to re'%\the dispute to the
N4

CMA. On the 10% September, 201&mediati,qm_/atv-mg CMA was

marked as failed, the matter\pro\é‘:é‘ededi@%an apbitration stage.

Upon hearing the parties, the Arbitrator concluded that

the respondents had lno_\gﬂwe reasons in terminating the

appellant’s@n::%tract Having made a finding that

the appellant:was:not afférded an opportunity to be heard, the

NN

arbitrator resolved that the appellant was unfairly terminated.

As for Krem‘edies, the appellant was awarded Tshs.
2,480,000.00 to see off the remainder of his four months in his

employment contract. Claims for severance pay, repatriatio;%
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costs and subsistence allowances pending repatriation were

denied.

The above orders infuriated the appellant, who is now
before this Court seeking my indulgence in revising the

decision of the CMA. The substance of his <éam__plaints may be

o N\

found under paragraph 10 of the supportlng afﬁd\a‘,wf* The

paragraph reads:

"10. That from the forego;ng material facts the
fo/lowrng ISSUES reqwres determination by
this Honourab/e Caurt N

a; Wkethe(r th\a}plfcants termination

\'\of emplq_gpent follows under the
prq‘[/{\sronswof 42 (3) (¢) of the
Emplgyment and Labour Relations Act
[C4P 6R.E. 201977

b) Whether after the Honourable
, Arb/trator holdings that the employer
_ | terminated the applicant’s

employment with neither valid
reasons nor proper procedures were
followed could have proceeded to
reject severance payments to the
applicant?

c) Whether the I respondent’s calling
the applicant for  recruitment
interview of the applicant from Mulele

District Katavi Region to Morogo%
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region is not the evidence that the
applicant was brought to Morogoro by
the It respondent for employment
purposes?

d) Whether the respondents transporting
the applicant to the place of domicile
for annual leave does not amount to
acknowledgement by the  1st
respondent that the applicant’s place
to be returned if his Ebntract of
employment is @erm/nated\ was
supposed to be Mulele-District Kw

Region?” %

At the hearing of the apphcatron&eang/ed counsel Mr.
JOSEPHAT MABULA aﬁé’e’?éred for_the \%ppellant; whereas the
respondents werg, being é’ﬁ\resented by Mr. BATHLOMEO
TARIMO, learned\advocate~I_thank both counsels for their
industfﬁﬁ”sxsubm@iom%Having considered the records and
the submissions*forand against the application, I think now it

is opportuné:tg,consider the merits of the application.

However, before I delve deep into determination of the
dispute between the parties, I wish to state at the outset that

from their pleadings and submissions parties are not disputin%




a)

the decision of the CMA in as far as the findings on the
substantive claims are concerned. On that account there is no
dispute that, as was concluded by the CMA, there was no
satisfactory evidence of misconduct on the part of the
appellant to warrant termination on the g?ou\nd “Poor and
Under Performance” cited by the ré?ﬁonden& \\?/ﬂndm
by the CMA, that the respondents%vere\}@-\of;o\rﬁgg the
procedure in terminating the aIS\.t[B‘eIIa'nvf\w:ithogt affording him
the right to be heaﬁa;’r%ve alse, not};;l))een disputed by the
parties. On my [:‘fért, having’f_ﬁbne through the records before
me I find m@on todisturb-tfie findings and decision of the
CMAC’F??F%t\end. R
I»t_\_if, however, apparent that parties are at logger heads
on the Cm‘détermination as to the remedies or reliefs of the
parties. In accordance with the supporting affidavit, the

counsel for the appellants believes that having resolved that

the termination of the appellants employment contract WB}%
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unfair, his client should have been awarded severance pay and
costs of repatriation to his place of domicile. These would be
the key issues I will be resolving in the course of this

judgment.,

I propose to start with the questio%\whether, in the

present circumstances, the appellant is%éntlt\‘l\ed toxseverance

N

pay. Before I proceed, I gatheere uééﬁ]l‘*to expound

albeit briefly on the law éﬁr\i\severance.\As)I am aware, and

correctly stated by (Mr. Mahula)\thelJlaw on severance is

N |
governed by sectionng2:0f the ELRA. Section reads:
y/(%\\\\\\//
42,

(1 ) For\ the purposes of this section,
severance pay” means an amount at least
equa/ to 7 aays’ basic wage for each
comp/eted year of continuous service with
\ that employer up to a maximum of ten
' years.

(2) An employer shall pay severance pay on
termination of employment if —

(a) the employee has completed 12
months continuous service with an

employer; andg
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(b) subject to the provisions of
subsection (3), the employer
terminates the employment.

(3) The provisions of subsection (2) shall not
apply -

(a) to a fair termination on grounds of
misconduct;

(b) to an employee who {:\5‘ terminated
on grounds of capacity compatibility
or operational requ:rements“«of the
employer but who\\reasanab/

refuses accep ke a/ternat/ve
emp/oyment with. thak emp/oyer or
any othef employetor

‘\\\\

(c) to an%mploy;\é\whqrfttqms the age
of”retzremgnt 0/\"3{\7 employee whose
contract of Services, has expired or
eénded, By reason of time.

OGRS

(4) ~he payment oﬁse verance pay under this

séction sh@éﬁ‘ect an employee’s right

Q to an}\other amount payable under this or
an y\ather written law.

My understanding of the above section is that an
employeeéigigrljcitled to severance once they have completed
twelve (12) months continuous service with an employer; and
in addition to that the employer must have terminated their
employment. However, an employee would not be entitled to

severance pay if, for example, it established that they wer%
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fairly terminated on grounds of misconduct or where an
employee is terminated on grounds of capacity compatibility or
operational requirements of the employer but unreasonably
refuses to accept alternative occupation with that employer or
any other employer offered to them. Equdlly, severance pay
would not be payable to an employee@ho attafns{tws/,age of
| N, N\
retirement or whose contract of service has, expired, or ended

by reason of time.

In the present [case, Mr, MabLn\éx;\yas emphatic that the
CMA misdirected%tself ’in\wing section 42(3) (c) of the
ELRA to co@hat th@gppellants contract ended by reason
of tim’é?”l‘lis,xi'e(v:\\;v\a‘s that the appellant was entitled to
severanee pay.i In support of his position, he argued that
having res;ol'\‘?e“’d that the respondents had no genuine reasons
to terminate the appellants employment contract; and that the
appellants was unfairly terminated the Court should have

ordered the respondent to pay the appellant severance pay%

10




a}

He argued that his client had not attained retirement age nor
that his contract of service had expired or ended by reason of
time. His view was that the appellant fitted squarely within the
ambit of section 42(2) (a) and (b) of the ELRA and hence the

CMA should have awarded severance payments.

oo Dras

In response, Mr. Tarimo argued thatlthe arbitrator was

correct in his finding. He argued_that-the arbitrzaltf(;?“was correct

/Zy

in his decision. He insisted tha the decis |on of*the tribunal was

V7o) I\

based on breach of time-based mploy ent contract. His view
was that the appell&t@fﬁg correctly within the
provisions of\sectlon 42(8) (c) of the ELRA. Thus, his service
contract had\explred by reason of time. The counsel added
that the\a[?i-tr/ator was correct in awarding to see off the
appella%dn’téct. In his view awarding severance pay when

the CMA had already awarded payment of the remainder of

the contract would have been double payment to th%




appellant. he concluded that there was no misinterpretation of

the law. He thus prayed that the ground be rejected.

In a brief rejoinder Mr. Mabula admitted that indeed the
CMA concluded that there was unfair breach of the

employment contract. On that understandln he argued that

T \\

the contract did not come to an end or\t\er mated\b /Feason

he % was not
\

avang terminated the

of time. To him section 42(3) ( <
applicable. The counsel malntalned\\th\\

contract before its expiration the respgndents were liable to

o\

pay severance pay.to the appellant. Otherwise, he reiterated

N

his subm|55|on in ‘chief.

(rle?\r\cecord's\sgow that in his opening statement the
appellaﬁ@fon inter alia, payment of Tshs. 7,700,400.00
being compensation for unlawful termination; Tshs.
1,346,153.00 AS severance pay. The CMA was convinced that
the nature of the dispute was based on “Breach of Contract”

and not “Termination of Employment” it went on to apply%32

12




section 88(4) (a) of the ELRA. With respect to the arbitrator,
the said section does not in any case propose for remedies for
unfair termination. Both counsels appear to agree with the
views of the arbitrator that that the di.spute related to breach
of contract and not termination of employfhent. Mr. Mabula,
however, suggested that having reso’l‘-'\?é“d\that the \jﬁpellant
was unfairly terminated the C<M\A should hav‘g}- awarded
severance pay in addition 4o co?n‘bensatig}n fop the remainder
of the contract. Mr. L@ on the othE{\)hand believes that the
CMA was propef\in, not awé??:ling severance pay as it would
A~ NN\

amount to {leUble payment.

O”ﬁwmy\part having examined the records I have no

doubt™Mhat the CMA correct in its finding, and I will illustrate
hereundel;.\There is no dispute that the appellant was
employed on fixed term employment contract for a period of
two (2) years commencing from 01t October, 2016 to the 30t

September, 2018. It is also no disagreement that the disput%

13




before the CMA was based on termination of contract. That is
at least in accordance with CMA F1 and Exhibit C12 a letter
terminating of the appellants employment contract, titled
“YAH: KUSITISHA MKATABA WA AJIRA". The tribunal
was also correct in making a finding that thedispute emanated
from breach of contract. As I am awalfé:(\»éfhe\princlples relating
to unfair termination do directly %ply to _thairxtermlnations

N\ ”

arising out breach of fixed term \c\bntr:a‘ctsigf employment.

N\

Care Sanitatior&"‘nd Suppliers,)Rev. No. 154 of 2010 at Dar
S A

es Salaam, 'El'/lga)qrt hélgthat: -
NN

thg principles of unfair termination do not
agp\/y to>specific tasks or fixed term contracts
which come to an end on the specified time
of, completion of a specific task. Under
specific tasks or fixed term, the applicable
principles apply under conditions specified
under Section36(a)(iii) of the Employment
and Labour Relations Act No. 6/2004 read
together with Rule 4(4) of GN42/ZOOZ%

14




The above cited case was recently quoted with approval in
the decision of this Court in the case of Jordan University
College vs Mark Ambrose (Revision 37 of 2019) [2020] TZHCLD
199 (19 June 2020). In the above quoted case this Court quoted its
decision in the case of Good Samaritan vs. Joseph Robert
Savari Munthu, Rev. No. 165 of 2011, HC Labouerision DSM
(unreported) where the Court held that: - % v
When an emp/oyeg:%ermmates a fixed term
contract, the ‘72555 af\fala“&“by\employee of
the remaining. per/od ofthe unexpired term is

a dfreétﬁ foreseesble \agd reasonable
consequence oﬂthE%mployers wrongful

acrfan\\ \‘/>>

Relylng\on the abeVve authorities I am convinced that the

CMA@s\cBrre ctlin refusing to award severance pay. In the
circumsta@agree with Mr. Lyimo that awarding severance
payment would have amounted to double payment on the part
of the appellant to the disadvantage of the respondents. On

that account I find no reason to interfere and revise the

decision of the CMA on this issu&%




That takes me to the next item for consideration. That is
whether the appellant is entitled to repatriation expenses to
Katumba, Mulele, Katavi Region. Mr. Mabula submitted that
having been solicited by a phone call from his domicile in
Katumba, Mulele, Katavi Region to comelto work for the
respondents, the appellant was recruﬁé‘d‘\I%Katumba for
purposes of calculation of repatriaéi}n costsyJé-added that if it

G\

was not for the phone call frofzrespondents the appellant

)
/
/.

would be living in Katumba' and no%Morogoro. In further
o (&_ NN

support of his argum mt@sel\argued that clause 2.1 of

the contract/of ‘employment-exécuted between the appellant

domicile was Katumba, Mulele, Katavi Region. Referring to
Exhibit és,m_the counsel added that during the pendency of
employment the respondents were paying the appellant for
vacation or annual leave to Katumba, Mulele, Katavi Region.

The counsel submitted that the decision of the tribunal faile%

16




to accord deserved weight on, and was inconsistent with, the
provisions of section 43(1), (2) and (3) of the ELRA. Relying in
the case of Attorney General & 2 Others vs. Eligi Edward
Massawe and 104 Others, Civil Appeal No. 86 of 2002,
Court of Appeal at Dar es Salaam; and the. decision of this
Court in Hamidu Hussein Magoafm?&\315 0{!\15;5 VS.
Strabag International GMBH ((ET‘)‘Brén,eﬁ{\Mlgc. .Labour
Appl. No. 323 of 2016 (all unr%&d)%gupsel prayed that
the responde'nts be o@d to repatnij%e the appellant to his

place of domicilet

In reg@ the abeve submissions Mr. Tarimo argued
that th@léce ofs*domicile’and place of recruitment were rather
diﬁ’erentwaning and context. In his view the place of
recruitment "is"a place where an employee commences his
employment. His view was that clause 3.0 of Exh. C7 indicated
that the place of recruitment was in Morogoro and not in

Katumba, Mulele, Katavi. Having said that the counsel argue%

17




that clause 8.1 required the respondent to repatriate the
appellant from the place of recruitment and not the place of
domicile. In his view the CMA was correct in not awarding
repatriation costs. By way of distinguishing, he argued that in
the case of Hamidu Hussein Magoa &’\3\15 Others vs.

Strabag International GMBH (T) Brancl;!\ (supra)

severance pay was part of the employment contract whereas

S\ ¢

in the present case severange payswas:not-inclided in Exh. C7.

=y \\\\15

He prayed that the appllcatlon dlsmlssed

S e

In rejoining"Mr, Mabula argued that by failing to respond

)
46!
/

to allegations.that the respohdent transported the appellant to
. NI

his place of-demicjle during vacations was an admission that in

terms of\c[a\u>8 1 of Exh. C7 the respondents were supposed

to repatr[ate“’the appellant to Katumba, Mulele in Katavi

Region%




As correctly submitted by Mr. Mabula, the law on

repatriating employees is regulated by the provisions of section

43(1), (2) and (3) of the ELRA. The section reads:

"43. -(1) Where an employees contract of
employment is terminated at g place other
than where the employee Was recruited,
the employer shall either: -

(a) transport the employee and\his:)
personal effécts to t@p/ac&
recruitment;

(b) pay {or tf;eitranspgﬁat/{an of the
emp/oyee to_ > the: place  of
reeritment;_or

N\ \

(c\pay tf}e“employee an alfowance for
transportation Nto  the place of

N\
‘\\recrwtment in accordance with
Subsection fior” (2) and daily subsistence

NN
Q expenses dunng the period, if any,
between the date of termination of
the> contract and the date of
transporting the employee and his

family to the place of recruitment.

(2)’} An allowance prescribed under subsection
(1)(c) shall be equal to at least a bus fare
to the bus station nearest to the place of
recruitment.

(3) For the purposes of this section, "recruit”
means the solicitation of any employee for
employment by the employer or the
employer’s age

19




In the present case parties have no dispute on whether
or not the employers, in this case the respondents, were
obligated to repatriate the appellant form the place of
recruitment. In fact, the clause 8.0 titlted USAFIRI
(REPATRIATION COSTS) was mcluded in employment
contract (Exh. C7) to address the isstig; ClauseS\lywdes

that:

"Baada ya ku;sha aU"“\/{USftIShWB kwa
Mkataba, Mwajfr/\atagharamfa gbaranma za
safari ya Mtumlsh/\na fam///a yake na vitu -
Wak\e IS/pokuwgg\\mffuga Kittoka Kituo cha
kazifiadi\mahaii ahpomwajlﬂ Mtumishi. (The

NN
Place of‘Recr@

In**a.ccordane‘é‘%,l\tg the above clause the employer is
placed, under™Mhe “obligation to repatriate the employee, his
family, a‘n@ersonal items to the place of recruitment. The
dispute between the parties is, in the present circumstances,
- what or where exactly is the place of recruitment. Mr. Mabula
insists that the place of recruitment is articulated under clause

2.0 of Exh. C7. Mr. Tarimo on the other hand believes th%

20




place of recruitment is covered under clause 3.0 of Exh. C7.
The respective clauses read as follows:

"2.0 SEHEMU ATOKAPO MWAJIRIWA (PLACE

OF DOMICILE): KATUMBA, _MULELE-
KATAVL

3.0  SEHEMU YA KAZI (PL/-ICE OF WORK) DR.

MEZGER SEC. SCHOOL\-M@ v

The issue for my determination IS therefore whether the

CMA was proper isholding>that the appellant place of

NN

recruitment was Jn Morogo@f}For purposes of establishing the

NN

place of recrditment section:43(3) of the ELRA provides that

"For\t\ﬁ‘ewu‘rposes of this section, "recruit”

means theé solicitation of any employee for
NN

emp/oyment by the employer or the

employer’s agent,”

To understand the above provision, one need to grasp
the mean of the term “solicitation”. In accordance with Bryan
A. Garner in Black’s Law Dictionary, 8" Edition at page

4351 the term “solicitation” to meanﬁ%

21




"SOLICITATION

soficitation, n. 1. The act or an instance of
requesting or seeking to obtain
something; a request or petition <a
solicitation for volunteers to handle at feast one
pro bono case per year>.2. The criminal
offense of urging, advising, commanding, or
otherwise inciting another to commit a crime <
convicted of solficitation of murder>. .
Solicitation is an inchoate offense dIS‘{IQC[‘ from
the solicited crime. Under the\Mode/\ Penal
Code, a defendant is gw/ty of soljcitation even if
the command or urgfng\ was. nob\actua//y
communicated fo the sol/ated 1 persar, as~/ong
as it was de5/gned to be~commun/cated Mode/
Penal Code § 5. 02(2) NAfso~termed criminal
solicitation /Inatemen Cf \AT/”EMPT (2).
[Cases: lewnal Laﬁ45 Hamfade 562. CJ.S.
Cr/mfna/ l_aw §§ 115 124—126 ] 3. An offer to
pay or\accept\njoney fg exchange for sex <the
prostitute, was, Cgfrged with soficitation>, —
lsb\termed soliciting. Cf. PATRONIZING A
PQO.STIT ﬁQ\TE 4. An attempt or effort to gain
~business~<the attorney's solicitations took the
form of radio~and television ads>.

[Emphasis is mine]

On ‘my-“part, guided by the above authoritative
connotation of the word “solicitation” I am convinced that the
term "place of recruitment ] in the context envisaged under 43

of the ELRA and the agreement of the parties in thi%

22
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arrangement, means a particular city or town where the staff
member or employee resided at the time of recruitment.
Having that in mind I proceed to the determination of the

issue before me on the basis of that understanding.

In his submission the appellant con%e\nded that whilst

o

managing his life in Katumba, Mulele, Katavi-he Was sdlicited

over the phone by Nduqurdi‘and, 4" administrative

officer of respondent, to %ome to 'MOrgggo and join their

teaching staff. They(met at . JTAYOMINthen he was taken to

where the schoof‘\\}@s |geated. Thereafter he was interviewed,

NN

and employlr in)t procedures followed. Part of the records

m
@
\“ Nilipigiwa simu na Afisa utumishi nikiwa Katavi

read:

Mbantla akaniambia wananihitaji kuna nafasi ya
kufundisha Afisa utumishi ndugu Ferdinand
ndiye alfyenipigia simu.

Nilichukua hatua ya kuja Morogoro kukutana
naye ofisi za Tayomi Morogoro myjini kisha
akenda kunionyesha shule ilipo maeneo ya

kibaom;%

23




Q)

His cross examination was brief, and to my recollection
he was not cross examination in relation telephone
conversation with Ndugu Ferdinand or how his recruitment
came about. This, therefore, is an uncontradicted evidence on
the record which I accept. In Nchia Us_Mapinduzi &
Another (Civil Appeal 85 of 2005)\[2006] "IZ_CQ/?O (12
October 2006); the Court of App%]\(Nsekelaf\J‘*A) quoted

G )

the learned authors of Blackstone S\Crlmlnal Practice

o N\ N

(1992) at paragraph/F7.4 at page 18% where it was stated

thus -

é/;?\rty whofafls to cross - examine a witness
LT

upon-3 pamcu/ar matter in respect of which it is
p\(oposed to\-i'contramct him or impeach his
creai't by\fa///ng other witnesses, tacitly accepts
the truth of the witness’s evidence in chief on
that matz‘er, and will not thereafter be entitled
B Tnvite the Jury to disbelieve him in that
regard, The proper course is to challenge the
witness while he is in the witness - box or, at
any rate to make it plain to him at that stage

n

that his evidence is not accepted, g

24
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In addition to that clause 9.1 LIKIZO YA MWAKA
(ANNUAL LEAVE) of Exhibit C7 entitles the appellant to an
annual leave of 28 days. With a payment leave every after two
years. There was evidence, in the form of Exhibit C8, to the
effect that the respondent was paying the respondent for
annual leave to Katumba, Mulele, Kataw Reglon In his

testimony the appellant stated

"Wikiwa kazini baa’o mwaj/rma/mwe/eka likizo

Katavi, Mpandas ambako nJ\nyumban/ Ushahidi

huo n/nao( wa barua\ya kukabidhiwa nauli ya
R

kwenga //k.go nap;nda “Tume ipokee barua ya

kuomba\//kiza nd na~barva ya kuomba nauli

kama viellezo."

Follewm<gD1e~a%\testimony, the appellant tendered a

‘copyrof requestyfor-apnual leave and request for fair to Katavi.

The respondent/neither objected nor cross - examine the
appellant on the documents. I equally hold that their failure to
cross-examine was in a way an acceptance to the appellants
testimony in chief. Having admiltted and acknowledged ferrying

the appeliant to Katumba, Mulele, Katavi, they cannot b%

25
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allowed to now change their mind on where the appellant was

domiciled.

From the above set of facts, it clear that, at the time of

recruitment the appellant was resident of Katumba, Mulele
N

Katavi Region. In the circumstances, whilst I*de_not agree with

SN

Mr. Tarimo that clause 3.0 (PLACE @‘F\WORK‘)\%}BQ‘Id be
. N /\x\ "

interpretated to mean place of-recruitment\In,my view a place
of work is equivalent to N dutyktation,\fignversely, I agree
with Mr. Mabula that{the appellants™splicitation commenced
with a telephon&onverzsation from his place of domicile in
Katumba, Mulele Katavixiegion. If it was not for the solicitation
by telephone, “conversation from the employer or the
employer’s,\;ag;jl"c‘, the appellant would be leading his life in
Katumba. Katimba, Mulele Katavi Region was therefore a
place of recruitment for purposes of calculating the appellants

repatriation costs under section 43(1) (c) of the ELRA read

together with clause 8.1 of the employment contract. At an&

26




rate if parties intended the place of work to be a place of
recruitment, they should not have included the place of
domicile in their contract. Otherwise, what would, certainly, be
the use of identifying a place of domicile in their contract. For
the foregoing reasons I find merit on this ground and hold that
the appellant was entitled to repatria%nxcosfs to\K}tumba,
Mulele Katavi Region. This ground %bherefoge meritgrious, and

A

In relation to {guantum_ofdthesiepatriation costs, the

I will allow it.

N
appellant claimed-te for\Ts\hs./S}OZ0,000.00 however, there

)

was no explanation on“hew he came about the said amount.
In ttt@&“umﬁinces, I~order the repatriation costs be paid in
accorda@ﬁh the ordinary established and practiced

procedure ofthe respondent if the same exist. Otherwise, the
costs should be payable in accordance with the practice and

procedure applicable to public servants, which is greate%
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Q

Before I conclude I wish to make a clarification that
having resolved that the appellant is entitled to repatriation to
his place of domicile it follows that, as natural consequence of
the interpretation of section 43(1) (c) of the ELRA, he is
entitled to subsistence allowance for the périod from the 25%

May, 2018 to the date of repatriation to-h<place o{igmmﬂe

In Hassan Twaib Ngonyani vs TAZAM Pipeline Limited

(Civil Appeal 2011 of 20183\[2022]\TZ;§A% (02 March 2022)
the Court of Appeal heﬁat:
O

Sincet] IS, Kind of payment accrues subsequent
£ e decision~and-mofe particularly after the
Qe;;mm!afed eq?pﬁ%"éf is repatriated, it is a
ma{tel}oﬁcomm@n sense that it could not be
express_ in the decision. It being part of the
term/na/\\{\benef‘ jts under the /law, it was
_ obwous/y implied in the decision of the Board.
N
Furthe

r~to that in the case of Felician Rutwaza vs
World Vision Tanzania (Civil Appeal 213 of 2019) [2021]

TZCA 2 (02 February 2021) the Court of Appeal held that:

"From the cases placed before us particularly;
Attorney General v. Ahmed Yakuti &%
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20thers (supra), the issue regarding the rate
of subsistence allowance pending repatriation
has long been settled, that is to say; it /s
calculated on the daily salary of a terminated
employee paid on a monthly basis. It evident
from our reading of Juma Akida Seuchago v.
SBC(Tanzania) Limited (supra) that the
issue on the rate of subsistence alfowance had
been settled and the learned Judge was right in
qguashing the amount awarded by the CMA and
substituting it with a rate pegged\qn dally
salary payable on monthly bas:sjgr the\who/e
period the appellant awaited payment\gf
repatriation expenses.” \/

~
Relying on the abovédecision the‘eliant is awarded
subsistence allowance {calculated\at the,rate pegged on daily
salary payable o%nonthly basisMar the whole period from the
N4

date of termination to-th

NN

date of payment of repatriation

€Xpenses.

Ih the result, the decision of the CMA is revised to the
N

extent explained above. The claims for severance pay are

dismissed. The appellant is entitled, and hereby awarded, to

be paid repatriation costs and subsistence allowance includin%

29



‘(‘gv .-

his wife and two children with effect from 25™ May, 2018 to

the date of payment of repatriation expenses.

Order accordingly.

DATED at MOROGORO this 14% day of MARCH, 2022.
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