IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(MOROGORO SUB REGISTRY)

AT MOROGORO

MISCELLENEOUS LAND CASE APPLICATION NO. 12 OF 2021

{Arising from Misc. Land Application No. 375 of 2020 at the District Land
and Housing Tribunal for Morogoro District at Morogoro)

AHMAD SHABAN MBEGU % ......... APPLICANT

VERSUS

1. ABDALLAH Y. NUNDA {\\\\
2. MOROGORO MUNICIPAL counﬁ\bw RESPONDENTS

Date of Last Order: 03/03/2022 &
Date of Ruling: 04/03/2022

S.M. KALUNDE.:

(I;n*thi_s app‘lieéEiQE]bthe applicant is seeking an extension

of tinﬁe within“which.to lodge an appeal out of time against the

decisi:h\\@fwthe>at the District Land and Housing Tribunal for
~——
Morogoro District at Morogoro (“the tribunal) in Misc. Land

‘Application No. 375 of 2020. The application is desired

under section 41(2) of the Land Disputes Court Act [Cap.

216 R.E. 2019] (“the LDCA") and is being supported by a«%’\



affidavit dully deposed by the applicant. The respondents did

not file any counter affidavit in opposition.

Briefly stated the facts leading to the present application
are that: before the tribunal the applicant filed Misc. Land

Application No. 375 of 2020 seeking to I%?/e the applicant

joined in Application No. 104 of 2019 pendin
The application was eventually dismiss

decision of the tribunal in gi‘smissmg theappeal was delivered

on 18" August, Zozﬁing aggrieved, by the decision, the

AN

ter withy the tribunal seeking to be

/""

)
&

applicant lodged “a\|
supplied mthgplg‘s\f\iudgment and decree of the tribunal.
The @e\mga\cka\available for collection on 08" October,

2021 and eventually on 27" October, 2021 the present
N

application was filed.

Submitting in support of the application Ms. Hadija
Shaban, learned advocate quickly sought to adopt the content

of the affidavit filed in support of the application as part of he%‘t




submissions. She went on to argued that delay in lodging the
appeal was out of the control of the applicant. She contented
that upon delivery of the decision on 18t August, 2021, on
02" September, 2021 the applicant wrote a letter to the
tribunal requesting to be supplied with the copies of the
decision for preparation of the appeal.%\h\“exinform‘ed \t’fflfe Court
that on 07" October, 2021 the %"pplicant\,\ivfaswcgjled via a
mobile phone to collect the\jug*ﬁﬁn'entﬁgbs%uently, on 08"

£

October, 2021 he colle‘/"c?é:g the jud,ghen\t) and 20 days later the

N

present applicafion ‘was f‘ﬁ\e\d; The counsel prayed the
application’@nted@j‘olsteﬁng her position, she cited the
decisiégrgf\this C"S“Grt\lg Taniindia Assurance Company
Limited and Another vs Richard Augustine Zuberi (Civil
Appeal 129~_Of“. 2019) [2020] TZHC 1542 (29 July 2020
TANZLIT); and Lewin Bernad Mgala vs Lojasi Mutuka

Mkondya and Others (Land Appeal 33 of 2017) [2020] TZHC




44 (27 February 2020 TANZLII); for an argument that

extension of time was not automatic.

For the 2" Respondent Mr. Alison Kileli, learned State
Attorney was brief, he said that his clients were not opposing

the application.

Having summed up the briefﬁkg?\u\rﬁof _tﬁa &ége and

\
summarized the submissions! of-.théxparties, the remaining

question for my determination_issWwhether_the application is

NN

merited. I will start by Iooklngxat the governing law in relation
to the apphcatm& eént nature. This application is
founded on“sectjon-41(2 )\0) the LDCA. The respective section

rov'd/’\s\f 1] :
provides a o_ows%

'41.5(1) Subject to the provisions of any law
for the time being in force, all
appeals, revisions and similar
proceeding from or in respect of any
proceeding in a District Land and
Housing Tribunal in the exercise of
its original jurisdiction shall be
heard by the High Court



(2) An appeal under subsection (1) may be
lodged within forty five days after
the date of the decision or order:

Provided that, the High Court may, for
the good cause, extend the time for
filing an appeal either before or after
the expiration of such period of forty
five days.”

[Emphasis is mine] \
The above provision and, I must&?}nit even the bDCA,

does not outline the procedure_for *filing apn a’ap;ﬁ‘éé*l. It is for
NN
that reason that, in terms%fxse;%&lz(::l‘é) of ‘LDCA the Civil

Procedure Code, Cap 33 RE. 2019 (“the CPC") i

AN

applicable in poceedlngs before the trial tribunal. The
N

//3\*\\\

procedure for\l\ odging a eaIs under the CPC is provided for
¢
unde@er %ule 1 (1). Under the said provision it

A

is the requ1rement that a Memorandum of Appeal must be
\\//

accompanied™by a copy of the judgment and decree from

which the appeal arise. In appreciation of the fact that a party

may fail to obtain a copy of the judgment and decree by

reasons beyond their control, section 19(2) of the Law 0&9



Limitation Act, Cap. 89 R.E. 2019 (“the LLA") requires that
the period spent awaiting judgment and decree be excluded.

The section reads;

"19(2) In computing the period of
limitation  prescribed _.for an
appeal, an application foﬁ\/eave to
appeal, or an app/fcatlon for ré‘wew of
Judgment, the day an\whlch\the
Judgment complamed of. \\wasf
delivered, and the\penodu,af”’tlme
requisite for ¢ obtalmng a\ éopy of
the decree or order appealed from
or sought \be rewewed \shall be
exclugded i

Emphasis is‘mine
[, pha; \>]

In the"ﬁr?—:seht case;Jk-is’,common knowledge that the
decision-sought-to-berchallénged was delivered on 18* August,
2021, \There is ‘aISc:j'\go dispute that on 02" September, 2021
the apblic@plied to the tribunal to be supplied with the
copies of the decision for preparation of the appeal. Available
records also show that the judgment and decree were certified

as being ready for collection on 07" October, 2021 and' the

same were collected on 08% QOctober, 2021. Applying sectioﬂ%




19(2) of the LLA, the period from 18* August, 2021, when the
decision was delivered, and 07" October, 2021 when copies of
the judgment and decree was certified as being ready for
collection, ought to be and is hereby excluded from
computation of the period of limitation Cﬁrescrlbed for an
appeal under section 41(2) of the LDCAx leen the -above
circumstances, the clock of Iimitatlon started \rUn\agalnst the
applicant from the 08® Oetobmlmﬂgat \?_\iaid, by the 27
October, 2021 when’” ;l% present apphcatlon was filed, the

AN

withing time'to.Jodge his appeal.

\\M

the extension is automatic or otherwise, I

applicant was well:

as longsas there is proof on the face of records there are
9\%::/ D

materials depicting the dates of the critical events for the

\
/

reckoning of the prescribed limitation period. This view was
extensively discussed by the Court of Appeal as recent as 13

April 2021 when it was faced with an akin situation in the case%



of Alex Senkoro & Others vs Eliambuya Lyimo (Criminal
Appeal No.16 of 2017) [2021] TZCA 104; (13 April 2021
TANZLIT) in which having cited section 19 (2) of the LLA the

Court (Ndika, J.A) went on to say that:

"We entertain no doubt that the gl}ove sub-
sections expressly alfow automat/c exc/us;og of
the period of time requisite for ogz\‘alnmg c\?‘cgp)?)
of the decree or judgment appea/ed\from thé
computation of the prescr/bed\ﬂm/tatlon “period.
Such an exclusion need not be\made upon an
order of the court\\\/n \\forma/ app//caﬂon for
extension of time. Indeed ha{ stancéwas taken
recently in Mohamed\SaIlmlm v. Jumanne
Omary Mapesa Civil, Appea/ WO. 345 of 2018
(unreported) whefe the\ Ceurt affirmed that
section 19\(2)\}\?f the \U.A obliges courts to
i K
e{c/ude\the period-or:time requisite for obtaining
a copy\?j the decree appea/ed from.
N

Furtherm@““th@ Court took a similar standpoint
in two recent decisions where the proviso to
sect/on\\\379 (1) (b} of the Criminal Procedure
ACE, Cap 20 R.E. 2002 [now R.E. 2019] an
L
anadlogous exclusion stipulation, was considered:
Director of Public Prosecutions v. Mawazo
Saliboko @Shagi & Fifteen Others, Criminal
Appeal No. 2017; and Samuel
EmmanuelFulgence v. Republic, Criminal
Appeal No. 4 of 2018 (both unreported). To
flustrate the point, we wish to extract what we
said in Mawazo Saliboko @ Shagi & Fifteen

Others (supra) where the learned High Cow%



Judge had decided that the exclusion was not
automatic:

"The learned Judge was of the view
that, though the appellant filed the
appeal within 45 days after being
served with the copy of the
proceedings, he ought to have
applied for extension of time to do so
because he was time-barred fromtpe
date of the impugned decision. “On
our part, we are of the ?ec:ded\
view that the inteption\of~the //>
legisiature under the\prows\cyto
section 379 (1 )\(b) of\the\CPA
was to avo:d multlpllc:ty of, and
delay to dfsposa( of. case?‘That is
why 1t/ﬁ:?7wded fo:\automatlc
7 N
exclusion of the time requ:s:te to
obtam \a caﬁyiof Eroceedmgs,
Judgmgnt or o}‘c!er appealed
fram\thg\ISMdfﬁ’erent where the
<Qntenmn§\appellant finds himself out
Q\(,,45*-day§\to file an appeal after
recer the copy of
\proce%ngs “TEmphasis added]

We need to stress what we stated in the above
case,that the exclusion is automatic as long as
thereis proof on the record of the dates of the
critical events for the reckoning of the prescribed
fimitation period. For the purpose of section 19
(2) and (3) of the LLA, these dates are the date
of the impugned decision, the date on which a
copy of the decree or judgment was requested
and the date of the supply of the requested

dacument.‘%x



For the forgoing reasons, I am satisfied that the
application merited and the same is granted. Consequently,
the applicant is granted 21 days within which file the intended
appeal. The period shall start to run upon obtaining certified
copies of this ruling. In the circumstances, I.make no order as

to costs.

Order accordingly. : <\\\\5

DATED at MOROGORO tktmth"axjof MARCH,

O

10



