IN THE HIGH COURT OF TANZANIA
AT SUMBAWANGA
MISC. LAND APPLICATION NO. 01 OF 2023

(Originated from Misc. Application No. 13 of 2023 District Land and Housing

Tribunal for Miele at Katavi and Land Application No. 19 of 2022 in District

APPLICANTS

wrsreersssacnn REPONDENTS

This application for Reference was made under Section 77 of the Civil
Procedure Code Cap 33 R.E. 2019(the CPC), Order XIX, Rule 3(1) and
Section 95 of the CPC and any other enabling provision of laws. The
application was filed under Certificate of Urgency and the application was
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supported by an affidavit of Lucas Luvanda, counsel for the applicants in
which the applicants were seeking to move this Court for the following

inter alia:-

1. That, this Honorable court be pleased to make a

reference on the order granted by the Land and

The backgrou this application is, briefly that the applicants, who were
the respondents in the Misc. Application No. 13 of 2022 and Land
Application No. 19 of 2022 before the trial tribunal, filed an application
before the said tribunal for a temporary injunction. The application was

heard ex-parte and on 7™ December, 2022 the trial tribunal granted an
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interim injunction against the respondents which restrain the applicants

and their agents to enter and do any activities in the disputed land.

Subsequently upon being dissatisfied by the said decision, on 13" January,

2023 the applicants knocked the doors of this court with a view of

challenging the order of the trial court which was delivered in favour of the

respondents.

During the hearing of this application the applica epresented by

ler was made under Order XXXVII, Rule 1(a)

ed that the law provides the criteria for

or suffering loss of value by reason of its continued use by any part to the

stiit, or wrongly sold in execution of a decree,



The counsel argued that the above-mentioned criteria were not tailored to
the case at hand. The land in dispute was used by the applicants to
cultivate since November, 2022, they cultivate rice and waiting to sow the
rice. Thus, the said land was not in a position to be destroyed, loose value

or be sold; therefore, the order issued by the trial

ibunal does not fall

under Order XXXVII, Rule 1(a) of the CPC.

.‘-‘-7?  applicant sought for both exparte and inter-parte
interim orders; however, upon careful consideration
the Court was of the view that justice would be
served better upon hearing of both parties

accordingly”.



Mr. Luvanda urged that the conduct of Chairman to hear the application

exparte is contrary to the decision mentioned above,

Lastly, the learned counsel for the applicants” pressed that the restraining
order was made to weaken applicant’s wealth; the order was made on 7

December, 2022 while the main case was schedu'léc .-.'.:-'f-@r mention on 15"

weed. their
He-submitted by praying this

e allowed to enter to

He referred thecase of Joseph Ntongwisangu and Another vs The
Principal Secretary, Minister of Finance and another, Civil Reference
No. 10 of 2005 CAT Dar es Salaam (Unreported) at paragraph 4 of page 4.

The Court held that:



"In a situation where the application proceeds to a
hearing on merit and in such hearing the application
is found to be not only incompetent but also lacking

in merit, it must be dismissed”,

For the above case, the counsel for respondents dec “to show how the

reference mentioned, thus for purposive interpretation of the

statute, reference is also prohibited to appeal against interlocutory order.

He further argued that the order challenged by the applicants by way of

reference is an interlocutory order pending hearing inter-partes and the



trial tribunal scheduled for hearing the main case on 15" February, 2023;

hence, he submitted, filing this application is an abuse. of Court process.

Regarding Order XXXVII Rule 4 of CPC, the learned counsel for the

respondent submitted that the provision of the law allows the case to be

heard exparte when the courts see it necessary yrder exparte. He

Additionally, counsel for t

who is a counsel for

and Oi Mills Col panif Ltd v. The Loans and Advocates Realization

Trust (LAR “Application No. 80 of 2020 (Unreported), where the

Court said: -

"An advocate can swear and file an affidavit in

proceedings in which he appears for his client, but on



malters which are in the advocate’s personal knowledge
only, for example, he can swear an affidavit to state that
he appeared earlier in the proceedings for his client and
that he personally knew what transpired during

proceedings”

According to him, Mr. Luvanda neither appears

he had personal knowledge on Misc, E[D_EEQIHCE_’EIO N

‘the facts stated in the affidavit are to the best
t, the respondent’s counsel submitted that an

ant’s counsel is defective and therefore the

t a the applicant’s counsel did not insert the name
._ ccording to him, that omission is contrary to section
10 and 1% Schedule of Oath and Declarations Act, Cap 34 [R.E. 2019]. He
added that failure to mention name in the Jurat is incurably defective. To.

buttress his point, he referred the case of Zuberi Mussa v. Shinyanga



Town Council, Civil Application No. 100 of 2004 Court of Appeal, Mwanza,

at page 12 and 16.

Furthermore, he contended that the reference is an administrative right; it

is the court itself which can refer the matter to the superior Court; hence it

is ambiguous for the applicant to file this -applica_tion..ﬂ

fore me is whether this Court can ravise the order

nd and Housing Tribunal.

As stated earliaer this application is brought under section 77, Order XIX,

Rule 3(1) and Section 95 of the CPC. The section provides as follow:

"Subject to such conditions and limitations as

may be prescribed, any court may state a case
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and refer the same for opinion of the High
Court and the and the High Court may make

such order thereon as it thinks fit.”
Rule 3(1) of Order XIX, CPC provides: -

"Affidavits shall be confined to such facts as

Justice or prevent abuse of the process of the court”,

Reading the provisions quoted above, one would find that they refer to the
reference from lower court to the High Court. The question that follows is

whether a decision rendered by Chairman of the trial tribunal can be

10



challenged? The answer to this question is no. Except where the law clearly
states otherwise, a decision or order rendered by the Chairman of Land
and Housing Tribunal is an order of restraining the applicants from entering

into the disputed land to do any activities until determination of the main

suit; the main suit was fixed for mention on 15/02/2023 the date already

passed.

his..court under

/il Procedure Code,

not conclu determine the main case before it. In the Order sought to
be impugned it was ordered that, the applicants were réestrained to enter
into the disputed fand and do any activities until determination of the main
case. Since the applicants seek to refer the matter to the High Court which

was not conclusively determined, it-offends the principle of “nature of the
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order test”, The test adopted by the decision of the Privy Council in
Bozson v. Altrincham Urban Council (1913) 1KB 948 where Lord

Alvestone stated thus:

It seems to me that the real test for determining

ordet, as made, finally dispose of,

parties? If it does ther I think:i

.an interlocutory or preliminary decision or order is not

appealable and that a party aggrieved by an interfocutory
decision or order has to wait until the final outcome of the
case and dissatisfied appeal against all points including

the ones made in interlocutory decision or order”.
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