IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO. 33 OF 2022

(Appea! from the decision of the District Court of Mlele at Miele

in Economic Case No. 08 of 2008 dated 11.04.2022)

THE REPUBLIC

13" February, 2023
20" March, 202.

MHShaIJ _

amst the decision of the District Court of Mlele at
Miele (thetraa! ceurt) irr which the appellant Paschal s/o Saveri@Mtuka
was. .convi_ctedné_hd sentenced to serve a custodial penalty of twenty
years in jail on each count. The trial court ordered the sentences to run

concurrently.

The first count is Unlawful possession of firearm contrary to section

20(1) (b) and (2) of the Firearms and Ammuniticns Control Act No. 02 of
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2015 (the FACA), read together with paragraph 31 of the first schedule
to and sections 57(1) and 60(2) of the Economic and Organized Crimes
Control Act CAP 200 R.E. 2019 (the EOCCA).The second count is
Unlawful possession of ammunitions contrary to section 21(b) of the
FACA, read together with paragraph 31 of the first schedule to and

sections 57(1) and 60(2) of the EQCCA.

Before the trial court it was alleged by the Repubhc W|th reSpect to the

above first count, that on the 11" day of Aprll 202 at Ilalangullu Village

within Mlele District in Katavi Reglen the appelfant was found in
possession of two (2) muzzle Ioa_dmg_-- _:_g_uns c:ommonly known as

“Gobore” without any peﬁ'mit from‘--A_L;_thtj"Fi-zed éfficer.

On the -second*'?:-’?éétlnt- it asthe alleé"gtion by the prosecuting Republic

that on the same date and p[ace as mentioned in the first count, the

appellant was feundf'm possessmn of one hundred and thirty-one (131)
ammunltions used |n muzzle loading gun commonly known as “Gobore”

w;thout-any pﬁerm_lt from Authorized officer.
The appellant pleaded not guilty to all the two counts. This necessitated
the prosecution to bring a number of six prosecution witnesses (PWs)

and tendered four exhibits with a view of discharging their legal duty of



proving their case adainst the accused person without any reasonable

doubts.

For the ease of reference, I will describe the names of prosecution
witnesses and the exhibits tendered, just like I will soon do so with
respect to the defence side. The prosecution witnesses, who testified
before the trial court, were A/Insp. Thomas E‘mraa"h:p.el Masola (PW1),

F.6408 D/CPL Richard (PW2), H.1874 D/C Faorence(Pwa) and H. 1625

D/CPL Rashid (PW4). The rest were Sh.a:'b._i_:r Bashin(PWS) and Yohana

Massali (PW6).

Regarding exhibits, the r‘e‘épehdenf’.Rept.iBIi'c mtended to produce four
exhibits in the trral court but among them the one, which was the
alleged caut:on statement pf the. appellant was rejected on the ground
that the same was recorded by PW?2 out of time, which is contrary to the
requrrement of the Iaw as per section 50(1) and (2) of the Criminal

Procedure Act: CAP 20 R E 2019(the CPA).

Consequently, .the documents which were cleared for admission as
exhibits were three, namely search order (exhibit P1), 2 muzzle loader
guns, 5 ammunitions (iron bar pieces), 126 small iron balls, gun powder,
“chola”, 4 fataki, 1 piece of iron and 6 sabots (exhibit P2) and a chain of

custody (exhibit P3). The records of the trial court reveal that the



defence side had only one witness; the appellant herein, and no exhibit

was tendered by that side,

The brief facts leading to conviction and sentence of the appeliant are
that before the arrest and arraignment of the appellant the Park
Rangers of Katavi National Park including PWS Were tipped by their
informer that the appellant was possessing fi rearms Thereaﬂer this

information was aired to the police who thereaft’""' iarrested-? e appellant

and after interrogating him he confesséd.._-___:._to be i os's.g_s_:stdn of the

alleged firearms and ammunitions whnchhesaldhe had hidden in the

Wildlife Management Area_.._(.WMA)'.ﬂ

Following such confessmn of the appel]ant the police officers including

PW1, the Pa{r_k’*’* Rangers-i-.mcludmg PW5 and PW6 who is the village

Ieader of Ilalangulu wllage were led by the appellant to the WMA which

is wuthm the?}":.-s__ e----.-gg_l_lage, and dpon reaching there the appellant
s'howe'd"them the ifémmunitions and two muzzle loading guns which he
had hidden beneath the fallen tree and had put some tree glasses on

top of them. He was then found in possession of two muzzle loading

guns and ammunitions without a permit.

Thereafter, prepared a search order and proceeded to seize the said

ammunitions and two muzzle loading guns. Then the appellant was



matched to Kibaoni Police post together with the seized items. After
interrogation the appellant confessed; then he was taken before the trial

court where he was charged with two counts as described above.
After a full trial, the trial court found him guilty of two counts and it
convicted and sentences him just as indicated above. Aggrieved by both

the conviction and sentence the appellant has fi!éd?-f-;t;h& instant appeal

which comprises of five (5) grounds which ares = -

1. That the trial court erred at lawby conwctmgtheappellant for the
offence of unlawful po._ssess_i_p.n'. Offirearms q_d."'ém'munitio_ns which
were seized in cont;fé;éhtion ofthe ia'uy:__go\}érfnin_g the same as no
receipt were. :i__S_Sue'c.;i.‘}_;-_no copyof the --:-re";.:uor.t' was produced to the
trial magjijﬁt'fa’_c;e af‘ter conductlngsearch and seizing of the said
s, ) |

2, That themalcourt .éi‘fé‘d at law by convicting the appellant and
;;:Orki_'ng u'pg"?’55'-;_thel..zéeizure certificate which contents were not read
befo_re.'.t'héf éﬁ;ellant was called to sign,

3. That the trial court erred at law by convicting the appellant with
the offence of unlawful possession of firearms and ammunition

which were not found and seized from him,



4. That, the trial court erred at law by holding that the appellant
confessed to possess the muzzle loading gun without producing
any proof in the form of caution statement, and

5. That the trial court erred at law by convicting the appellant on a

case that was not proved beyond reasonable doubt.

At the hearing of this appeal the appe_l'lan't Was | p‘re‘sent legally

unrepresented, whereas the Respondent Rep .;.:__;_;.:_.was represented by

Ms. Safi Kashindi, Learned State Attorney The appellant took off his

journey of fighting for his I:berty by requestlng: this ccourt to adopt his

grounds of appeal and set him free He ﬁnally attempted to convince
this court to accept hlS appeal as all h|s grounds of appeal are self-
explanatory and well preparecl hence he does not have more

_ex;planatlo.n_. o

On the other S|de of the com Ms. Safi Kashindi supported both the
conviction and sentence passed by the trial court. She submitted on the
first ground o_f appeal raised by the appellant that failure issue receipt to
the accused person after seizing items found in unlawful possession, is a.

minor error which cannot cause the prosecution case to flop.

She added that such anomaly was rectified by the evidence of PW1 and

PW6 whose evidence clearly reveals the contents of seizure certificate



by showing how the appellant showed them the items and how the
same were seized by PW1. She also added that the whole event of
searching and seizing of the items was witnessed not only by the police

and park rangers, but also by PW6 who was an independent witness,

She said the evidence of PW1 and PW6 is available at pages 19-22 and
49-50 of the trial court’s proceedings. Finally, on-.":"'t:he:_:ﬁrst ground, the
learned State Attorney cited the case of Aﬁﬁiﬁ*s:--:-.Gaei'-ffgfé::.Scngaloka

and 2 Others vs. DPP, Cr. Appeal No. 373 |n Whlch the Court of Appeal

cited with approval the case of. Nyerere Nya? e -v._---_Rsﬁ_., Criminal Appeal

No.67/2020(U nre_porte_d_) _andff-.-state th-at,

"It is not therefore Correct to take that every apparent
contra ventfon of the prows;on of the CPA automatically leads to

the exc/usxon of the ewdence in-.question”.

Submlttlng onthe second _grou_nd of appeal, M/s Safi Kashindi argued
that the“'3't:,gartiﬂca_1:§f?{.?‘-of seizure which was tendered by PW1 was duly
admitted as EXth!t P1 and its contents were read over, hence the

second ground of appeal has not merit.

As for the third ground of appeal, the learned counsel submitted that the
prosecution evidence is clear that the firearms and ammunitions were

found with the appellant. She added that at pages 19-22 of the trial
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court’s proceedings PW1 stated that the appellant confessed and
directed the policemen and other witnesses, including an independent
witness, t0 a place where he had kept the firearms and ammunitions.
She concluded by faulting the appellant’s stance that the said items

were not found with him.

Turning to the appellant’s fourth ground of appeal the learned State

Attorned submitted that the weight of prosecution s eVIdence __:15 based

on the appellant’s confessuon which led to the dlSC | ..ery of ﬂrearms and

ammunitions. She added that the appellant-.c'" fessed before PW1 and
PW6 and led them together Wlth other people to the place where the

alleged items were dlscovered

She cited sectlon 31 of the Ewclence Act CAP 6 R.E. 2019 (the TEA)

and argued that th '::eald law is.clear that the confession which leads to
dlscovery of eXhlb!t“‘lS:. relev.ant/s Safi Kashindi went on to argue that
although the appellants caution statement was expunged from record
by the trlal court due none compliance with the relevant law, yet the
appellant’s confession led to discovery of the exhibits which were
tendered in court. To fortify her submission, she cited the case of
Michael Mgolowe and Another v. R., Criminal Appeal No. 205 of

2017 at page 28 in which the Court of Appeal of Tanzania explained the



application of section 31 of the TEA, She concluded by saying even if the
said caution statement was not admitted by the trial court, yet the
statement made by the appellant led to discovery of the firearms and

ammunitions.
Lastly, on the fifth ground, the learned State Att’or'ney submitted before

this court that the prosecution side proved its case beyond reasonable

doubt; she added that it is the appe[lant hlmself WhO dwected the police

officers, park rangers and the Vlllage Executlve"- Ofﬁlcer' to the place

where the exhibits were kept.. Havmg said all the -above the learned
State Attorney submitted that the appeal lodged by the appellant has no

legs to stand, thus she pf_ayed that'the same be dismissed.

On rejoinder “the: appellaot ‘told. thls court that he heard all the
submlssmns made by the prosecutmg Attorney, but he had nothing to
add rf_a_;her than:.=‘::;§§|terazglng hlS pray to this court to consider his grounds
of appéél and sethlm free.

Having heard all the submissions by both parties in this case, I
commend them for their cordial cooperation to this court; their efforts in
submitting their cases have enabled this court to get a picture of what

really transpired during the hearing of an original economic case against



the appeliant. I will now begin to determine whether the appellant’s.
appeal is meritorious.

Having gone through the grounds of appeal as raised by the appellant, I
have noted that the same can be reduced into almost four points which
needs to be addressed by this court as it determines the above main
issue. They are, One, failure by the police officer (PWl) to issue receipt

to the appellant after conducting search and selzmgthealleged firearms

and ammunitions which are exhibits P2 and P3. ?flﬁ'ét%:_;f;he:contents

of the seizure certificate were no’t redover ef fé the accused was
called to sign on it Three that the said seized firearms and
ammunitions were: not found in: posse55ton of the appellant, and the

fourth complamt ____whrch I thmk tt consoltdates the fourth and fifth

grounds of appeal [s-._ that the prosecutlon case was not proved beyond

any reasonable doubts

On thé:.first poth/s Safl Kashindi, while concedmg that it was an error
by PW1 not to issue receipts of seized items to the appeliant, submitted
that such error is normal as it does not go to the root of the
prosecution’s case. According to her, that is because the appellant’s
confession before PW1 and PW6 led to discovery of the firearms and

ammunitions. She cited the cases of Andius George Scngoloka and
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Nyerere Nyague (supra) to fortify her stance. As it was stated earlier,
the appellant had nothing more rather that pleasing this court to

consider all his grounds of appeal.
I have read all the above cases referted by the learned counsel and I
agree with her that it not automatic that every apparent contravention

of the provision of CPA can lead to the -exc-]usioﬁ’-:-'f-bf the evidence in

hen the

question. However, I think such principle oftlaw applles

anomaly occurred does not go to the root of the prosecttion’s case.

At this juncture, one may ask diﬁd_._thé om:ssmanl to issue receipts
of the seized items go to_-__:-t-h:é root ofthe .bros_ecut'.ﬁjlﬁ’s-_ case? I think the
answer to that q.u.es;;__ign lsm theafﬁrmatwe The law is very clear that a
police offlcerwhosetze ;tems suspected to be used by the suspect to
commit an offenceorto endanger the life of people or other properties,
is duty boundt@lssueleceiptto the suspect. See section 38(3) of the
CPA wh;ch mandates such police officer to do so.

The purpose of '.i..s's.u'ing receipts in such circumstance is first, to ensure
that such items were found from no other person, but the suspect or the
owner of ‘the searched premises, and, second, is to omit the

unnecessary complaints by the suspect, like in this case the appellant,
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that the documentary evidence (seized items) might have been

fabricated.

I am fortified in this view by referring the case of Selemani Abdaliah
and Others vs R, Criminal Appeal No. 384 of 2008 in which the Court
of Appeal stressed that,” ... The whole purpose of issuing a receipt to
the seized items and obtaining signatures of Wrtnesses is to make sure
that the property seized came from no p/ace orher than the one showin
therein. If the procedure is observed or fo//owed the | c:omp/amts

rrsmg_.ﬁ from such search

normally expressed by 5u5pect5 thaz“ ewdencﬁ

Is fabricated will to a great éxtent be mrnfmrzed .

In the instant case, it 'is:"hot in:-.:e-dziﬁ:iUte that there was such procedural
omission. Thls is JUStlerd not on[y by the submission of the counsel for

the respondent --:Republic but also by the evidence of PW1 whose

evndence on trlal-_ c:ourts record does not show if he issued a receipt or
even a copy of the seizure certificate to the appellant after he had
completed the process of seizing the items (exhibit P2) alleged to have

been found in possession of the appeal.
Hence, with all due respect, I differ with the submission of the

respondent’s counsel, and I hold that the first ground of appeal by the

appellant has merit.
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The second point which originates from the appellant’s second ground of
appeal cannot consume my time in addressing it. Despite the fact that
the complaint by the appellant that the contents of exhibit P1 (seizure
certificate) were not read to him, the trial court’s records are loud on

that and I wish to quote a part of it as hereunder: -

“"Court: Contents of Exhibit P.I read over aloudb y PW 1 before

the court...”

All that indicates that all the steps of admlttlng such document were

followed by the trial court, as pomted out by:] SaF ‘Kashindi, learned
State Attorney. Hence, the appellants comp!amt in that respect is not

correct and his second ground of appea] is ‘dismissed for want of merit.

Next for determmatlon i thethirdpomt which I think can also be

addressedtogetherw:ththefourth point above. This is because the two
po_intéf-?.revolve aroundthe alleged confession of the appellant leading to

discovery of the -fi_r_é’érms and ammunitions.

According to -thé respondent’s counsel the appellant was actually found
in unlawful possession of the alleged firearms and ammunitions due to
the evidence of PW1 which is to the effect that the appellant confessed
to PW1 and directed the police and the independent witness to the

wildlife management area where he kept such items.
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She also cited section 31 of TEA and the case of Michael Mgolowe
(supra) to argue that although the appellant’s caution statement was
expunged from record by the trial court due none compliance with the
relevant law, yet the appellant’s confession led to discovery of the

‘exhibits which were tendered in court.,

From the above submissions by the responde_nt’sﬁ"ﬁ':fié@:unsel, it appears

that shie wants to convince this court to belie\?'é;fﬁat;;_f_f;_he prosecution side

had properly proved its case mthout Ieavmg an'}:’“' adowof reasonable

doubt and that the appellant’s: complamts th*" :-.he was not found with

unlawful possession of firearms 'and -*amm.un_lt;ons are afterthoughts.

The cardinal principal of our criminal law is that the one who alleges

existence of -;a??f"?-ff'"(itartaiﬁi::;:.:_:_;f ctm ust. Prove its existence. This can be

ascertamed from ____th".__.__prows;ons of the TEA as well as the caselaw.

Sect|on 10¢1) of TEA-f'-prov;'des that,

" Whae&er desf__ifés any court to give judgement as to any legal
right or ]iabiffi‘y dependent on the existence of facts which he

asserts must prove that those facts exist...” (emphasis-added )

In the case of Mohamed Haruna@ Mtupeni & Another vs.
Republic, Cr. Appeal No.25 of 2007(unreported) where the Court of

Appeal held,
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... the burden is always on the prosecution. The standard bas

always been proof beyond a reasonable doubt.” (emphasis added)

In the instant case the duty of the prosecution side before the trial court
was to prove all the ingredients of offences which the appellant stood
charged. In the first count, the prosecution side was supposed to prove
beyond any reasonable doubt first, that he was found with unlawful

possession of firearms and, two that he had no permit from an

authorised officer. I think possessaon is f“ rst mgredlent and the need to

prove the same is inevitable ba_fpre. ':o.n_@--.]ump__ to he second ingredient.

In order to prove the fir-stfi??*--i:ngrédient 'th'e. présecution has to prove,
among other thmgs that after selzmg the aileged items the authorised

police officer |ssued a recelpt to the appellant as required under section

38(3) of the CPA ":."""":':h'ch pravndes a mandatory requirement in that
respect It follows herefore that where an authorised police officer
omits to |55ue a recelpt to the suspect after seizing the alleged items,

like it ha_ppened_---;m thlS‘ case, then it is hard to prove possession on the

part of the suspect.

The receipt is very important document as it helps to acknowledge the
seizure of the items alleged to be found with the suspect; see the case

of Selemani Abdallah (supra). In the absence of a receipt, the need to

15



prove the second ingredient cannot help the prosecution side to build
their case. Such legal duty was required to be exercised by the
prosecution side even in proving the second count; hence I need not to

go further on that.

Therefore, after addressing of the above points- and considering the
circumstances of this case, it appears to me that the prosecut[on side

had failed to prove its case against the a'ﬁ'ellant to . he tandard

required by the law, due to the follow'i"ﬁg.______reas ns, ich. I think are

enough to dispose of this appeal: -
One, the prosecution fa_';__l_eti to prove that the appeltant was found in

possession of the ﬁi:rga_rrﬁﬁst..a_n_d._?--é'm‘m__gnitinns (exhibit P1) because the

appellant Wasl.-.:-zﬁiﬁti-fava|Ied_i_; .lt a.-.-.;_recéfbt after the same were seized by

PW1 That was conceded____ by the respondent’s counsel when submitting

before thlS court an'd such omlssmn leaves a reasonable doubt whether
the appeliant was found with actual or constructive possession of the

alleged ttemS:.

Two, the prosecution evidence is in itself self-contradictory, though
somehow convincing, and the trial court magistrate seems to have fallen
on that trap. I will clarify on that. First, in the trial court proceedings
especially at page 20, PW1 is partly quoted to have said,
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“..Thereafter, I prepared a search order, I seized the items. I was the
one who signed the order; it was also signed by accused, Hamlet leader
and Bashiri Kahamba. [ took the accused and the seized items to Kibaoni
police Post...”

The above. excerpt does not show anywhere if after seizing the alleged

items and preparing a certificate of seizure (if at "'é“li._ he had done so,

though he did not say that), PW1 issued a recelpt to the appellant as an

acknowledgement that the seized items (eXhlbit P2 were actually seized

from the appellant.

But on the other hand, atpage 7 of the impugned trial court’s judgment,
the trial mag_i;strate-.;i_s_qué_ted tol"-I"f'i"a"\?"e___-w_.ritten something which is rather

different fromwhatPWlsaldmh:s ._teé:’:fim'ony;' he wrote this,

.t 15 when PWI ?Vent or..:.: .to seize the exhibit P2 by preparing and
fssumg a rece:pt of such seizure. Fxhibit P1 (Certificate of seizure)
re.vea{_s a 'deer e_g_/gg?ow/edgement by accused on the seizure of Exhibit
P2. Itis undoubfed from such piece of evidence that indeed exhibit P2

was seized from the accused.”

At this juncture, it is evident that PW1 did not issue any receipt to the
appellant in order to capture his acknowledgement regarding the seized

items. It is the view of this court that had the frial magistrate noted such
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a serious discrepancy; he would have arrived at a different conclusion.

On that note, I find the appellant’s complaint to be nothing, but true.
Three, if that is not enough; 1 noted something very confusing in the
course of compaosing this judgement. The trial court records at page 21,

shows that what PW1 prayed to tender in court as an exhibit was a

"Search Order”, and the trial court admitted the féa:'_ e as such, but at

page:7 of the impugned judgment, the trial @3

roper, because

P1 as a "Certificate of seizure” 1 don't th K if

it is obvious that the two are d{i_fferé; " and-they have different

meanings. Again, that leaves a "'réqspﬁébl K “ubt on the allegations

levelled against the ___@ppe?l'_.fl_g_nt'in.th‘i"s. case

Four, I am all: Wafe thatundersectlon 31 of TEA the confession which

leads to discovery o -;;.cgr_ta'?f-ﬁ;a‘f__information (exhibit) whether relevant or

not, is admissible in’ idence This position of the law finds its way in a
n_umbe"fz-"fi‘o_ﬁ__.}__;ases lﬂCludmg the case of Michael Mgolowe (supra) which
was cited bﬂ}':;"."*'}fﬁévreSpondent’s; counsel. However, in my view, such

authorities are distinguishable with the case at hand.

In the instant case the appellant’s alleged confession which was reduced
into writing through a caution statement, is not part of the trial court’s
record. The only evidence available in relation to that aspect is the oral
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testimony of PW1 and PW6 as pointed out by Ms. Safi Kashindi, learned
counsel. However, such evidence is tainted by some reasonable doubts,
as indicated above. Thus, in my view the same cannot be used to rectify

and/or reveal the contents of the expunged documentary evidence.

Five, although there is evidence of PWI1 and PW6 that the appellant

confessed to possess the said items which confeSSton led to the

discovery of such items, yet such evidence was n@t enough to ‘ground

convictions against the accused person (now the.. ppellant) This is

because the appellant’s caution. statement was expunged from record by

the trial court; hence it was wrong for the respondents counsel to rely

on a confession which wa's-: not part of t_ria_l-;-cou'_rt’s record.

Six, the prevaslmgcarcumstances ._ofa"it}'he trial court proceedings show
that two, Weeks before the appellants apprehension, PW5 who is a Park
ranger. was. tlpped by hIS mformer that the appellant was in possession
of f:rearms, then h__e-'reporte_d the matter to PW1 of Kibaoni Police Post;
This is .e‘vid.e'htéd': by PW5's evidence and his answer to one of the
appellant’s cross examination questions. (See pages 45 & 47 of the

typed trial court’s proceedings).

However, neither PW5 nor PW1 gave sufficient reasons why they stayed

that longer without tracing and finally arresting the appellant with the
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