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Senguji andE Henry Kitambwa. However, the application was strongly
resisted by | the Republic represented by two learned State Attorneys
namely Emn%anuel Kahigi and Rose Makupa. @4@%

From the ouitset, let me take note that, this application was assigned to my
learned brother Judge Gabriel Paschal Malata, however, for good reasons

EssAY
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he decided ;to excuse himself, thus, for the interest of justice and speedy
determinaticfm of this application, I decided to proceed with it.

T»hfe_ gist of tihis application is to invite this court to review its own decisidh
made in Mifsc. Criminal Application No. 46 of 2022 which decision was
delivered byf my brethren Judge G.P. Malata on 16" December, 2022. In
that appllcat|on the applicants herein were seek%% Q\ball in respect t6
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Economic- Cr|me Case No. 26 of 2022 pendmg at the Ré%’ﬁyent Maglstrates/
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before Judge Malata and were the accusec

Court. ‘ ,

As:such the

of law. Howeyer,

Having suchl| background in mind, the applicants have moved this court to
review its own decision under section 392 (1) (2) of Criminal Procedu'lfe
Act Cap 20 R.E. 2019. The chamber summons, in essence compriééd_
one substaqtive relief, that is to review'the bail conditions set fOI"th“_;'.‘li'.n—




Misc. Criminal Application No. 46 of 2022. The application is

supported b’y an affidavit sworn by advocate Abraham Hamza Senguji. In

response the Republic countered the application by filing counter affi daV|t

sworn by the learned State Attorney Ms. Mary Lundu.

Even after hearing the rival arguments of both parties, yet I find the Crux
of the matter in this application is centered on the pr

sheet in res

proceedings i
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Such applicati

subordinate trie

correspond|

In such circ
ruling dated
required by

changed as giscussed above, obvious both the Republic and the applicants

priety of the charge

ponse to the bail ruling delivered,by this urt. Perusing the

certgf it te of" ils gncy on 25t November, 2022,
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a éharge sheet pendmg in the

2022
Fge sheet before the subordinate trial court.

it had no

.......

umstances, the fundamental question is whether this court’s
16" December, 2022 was valid and still valid and effective as

law? When the circumstances before the trial court have




had uncomﬁoromised dufies to inform this court properly on the changes
made beforé the trial subordinate court. Failure of which led the court to

issue an ineffective ruling and order.
|

In the circumstances alluded above, still the question remains of whether
this court has powers to review its own judgement, ruling and order? I am
alive as wasE. rightly argued by the learned State Atf%mey, that this court,

|cat|o

under sectlon 2 (1) of the Judicature and Appl f Laws Act Cap

up on which an“application for review may be made, (Rule 66 (1) of the

Court Rules), this court has no specific rules guiding the court to determine
|

an application of this nature. The Court of Appeal may review its decision if

any or all of the following circumstances so dictate: -
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Massati JA,
Application

power. It

such, it can

alternative

The decision was made on a manifest error on the face of
the record resulting in the miscarriage of justice;

A\ party was wrongly deprived of an opportunity to be
hieard,'

The court’ decision is a nullity;

The court had no jurisdiction to entertain the case; and
T/lie Judgement was procured illegall, or byfA;ag’ or perjury.

is
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| circumstances. The danger of using review as an

Fo appeal or revision is apparent. When the accused -is

dissatisfied ;by th_e court decision, may attempt to invoke the court’s

inherent pov:vers to relitigate the matter by way of review instead of either

appealing

tc'» the superior court or by way of revision. Thus, review is

always rarest used against the court’s decision. This position was likewise
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alluded by ithe Court 6f Appeal in the case of James @ Shadrack

Mkulingwa

& Another Vs. R, Criminal Application No. 1 of 2012:

where the Court held: -

|

"It is slétt/ed law that a review of the judgement of the highest

court of the land should be an exception. The review jurisdiction

three areas

the decisi

amely; first, review may only be revoked when
ined by fraud; where a party was wrongly deprived.of

the opportunity*“to be heard; and where there is a manifest error on the

record, whic

miscarriage

h must be obvious and self-evident, and which resulted in a
of justice; second, consideration of add|t|onal ewdence

material to the decided case which constituted an error on the face of

-




record; and |third, failure or omission to follow certain procedures during
trial does not constitute a good ground for review.

Being mindful on the above guidance, I have deeply revisited the records
of both cases before this court and the subordinate court, I am satisfied

with no iotal of doubt, this application for review is

court.

Equally important is to note that, court order

executed and must be executed. In the same mann

s

judgement or ruling which is incapable of being exe
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or revised by a superior court or ol

il
and order passed by this court in"Misc.

iké:manner, the ruling
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uted %by another charge - sheet
jccused would comply with the bail
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It is so ordered.

Dated at Morogoro in chambers this 10® March, 2023.
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P.J. NGWEMBE
JUDGE
10/03/2023
Court: Ruling delivered at Morogoro in chambers this 10t March, 2023 in

the presenc;e of Mr. Abraham Senguji and Henry Kitambwa Advocate for

the applicants and Mr. Emmanuel Kahigi, State

Attorney for the

Respondent




