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This ru1i|g is a resuft of an application for review of this court's ruling made
m..

by the applcants under assistance of their advocates Mr. Abraham Hamza

Senguji and Henry Kitambwa. However, the application was strongly

resisted by the Republic represented by two learned State Attorneys

fiamely Emmanuel Kahigi and Rose Makupa.

From the outset, let me take note that, this application was assigned to my

learned brother Judge Gabriel Paschal Malata, however, for good reasons



■"y

i  » 'he decided to excuse himself, thus, for the interest of justice and speedy
1

determination of this application, I decided to proceed with it.

The gist of ^his application is to invite this court to review its own decision
made in Misc. Criminal Application No. 46 of 2022 which decision was

1

delivered by my brethren Judge G.P. Malata on 16^ December, 2022. In
that application, the applicants herein were seeki|;i^bail in respect to
Economic Crime Case No. 26 of 2022 pending.at the Reident Magistrateis/
Court for lyiorogoro. The applicants herein were%js&he apoteantslfbr ball
tiefore Judge Malata and were the accusAefor Ae l^ientMgistrates

visaw
V^UUI La "oA

.  % "■ ^ ■ - "-s
In essence the conditions for bail m respect to bffehcel preferred against
them by the; Republic are^ffiory as%htl|%ovided for in section 36 (S)
and (6) of Economi^and^gani^^ni^nfiol Act Cap 200 R.E; :20^/
Asisuch the trial jud^grar1%d bail irTlihe with the above cited provision^
of law. However,^ang^ without nMi|e to the trial judge, on the date when

I  ."'Vtthis court delive^d iti,ruling/ i|gact the accused persons at the trial court
were facing |a |]|ferent charge all together and the new charge comprised
not oi||y two a(%sedt|ersons but were now five of them. Thus, the
grantin^f bail wa^n respect to a none existing charge sheet. Hence thj^
application for®Siew.

Having such background in mind, the applicants have moved this court I;o
review its own decision under section 392 (1) (2) of Criminal Procedure
Act Cap 20 R.E. 2019. The chamber summons, in essence comprisecl
one substantive relief, that is to review the bail conditions set forth in



Misc. Criminal Application No. 46 of 2022. The application is

supported by an affidavit sworn by advocate Abraham Hamza Senguji. In

response the Repubiic countered the application by fiiing counter affidavit
!

sworn by the learned State Attorney Ms. Mary Lundu.

i

Even after hearing the rival arguments of both parties, yet I find the crux
I

of the matter in this application is centered on the ̂ priety of the charge

sheet in response to the bail ruling deiiveredAy this ciurt. Perusing the

in the Resident Magistrates' Court^fferogor^^fejs^dllar iikeproceedings

a brightest day iight, that Economic Crin^ CailKNoS^oi^22 was

preferred b^ the Repubiic against the two applicarilijon 22"^ November,

2022. The charge had three counls.^ . ^ H

The appiicarpts herein, inT||^iate after bein^trraigned in court, preferred
an application for baij undlr certificate of urgency on 25^'' November, 2022.

Such application was appended with^a charge sheet pending in the

subordinate trial court. While the application for bail was tried in this court,

the Repubiic at the tril|^esident. Magistrate Court on 28^"^ November, 2022

changed'the charge sheeffllsubstituting the existing charge sheet with a
fM I 'Iknew cie comprisirp fiv^ccused persons. As such, at the time this court

deiivered its RuiiPg for bail on December, 2022 it had no
""C'' s

corresponding clarge sheet before the subordinate trial court.

%

In such

ruling dated

required by

changed as

circumstances, the fundamentai question is whether this court's

16^ December, 2022 was valid and stiii valid and effective as

law? When the circumstances before the triai court have

discussed above, obvious both the Republic and the applicants



had uncompromised duties to Inform this court properly on the changes
I

made before the trial subordinate court. Failure of which led the court to

Issue an Ineffective ruling and order.
I

In the circumstances alluded above, still the question remains of whether

this court has powers to review Its own judgement, ruling and order? I am

alive as was rightly argued by the learned State Atflipey, that this court,

under sectlc^n 2 (1) of the Judicature and A|>plicatiorPb|Laws Act c:ap
358 R.E. 2019 (JALA) has unlimited powers over, CIviltandAlmlnal

matters. Foii clarity the section Is quoted Wreundeii- . 1/^...
.Mir

Section 2 (1) "Save as proWed" hereirtafter'hr in any other

Jaws, expressed, the High Court shall hayp full jurisdictionwritten

In dvH and criminal matters"
1  » V

When the above section ilread ji|thef with Action 392A (1) and (2> of

Criminal Procedure^Act (CPA), It Is clear like a day followed by night,

that the applicants took the, ri^t||ause In coming to this court and this

court Is c^sed%|th powers to^fpylew Its own decision. Notably, though the

appli«s qt^ection 392ii|L) and (2), of CPA, the applicants ought to/

Includipectlbn 2 (1) of1l|?iLA.

Contrary tO|;he rules of the Court of Appeal, which provides circumstances

up on which in application for review may be made, (Rule 66 (1) of the

Court Rules), this court has no specific rules guiding the court to determine

an application of this nature. The Court of Appeal may review Its decision If

any or all of |the following circumstances so dictate: -



/.
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Hi.

iv.

V.

The decision was made on a manifest error on the face of

the record resuiting in the miscarriage of justice;
A party was wrongiy deprived of an opportunity to be
heard;

I

The court'decision is a nuiiity;
The court had no jurisdiction to entertain the case; and

IThe judgement was procured iiiegaiiy or by Imppi or perjury.

Though this court has powers to review its Bwn^ij^genfeit^^^ing or
orders, yet, Such powers are neither constitutionaf right nor statSory right.

sed in the rarest of iases;>,, His%;^dslf| Justice of Appeai
observed this in the%ase of <Ng^a2|h3lii Vs. R, Criminal

Thus, exerc

Massati JA,

Application No. 2 of 2QpP^CAl% Jab^a) where the Court set two
80- -

basic principles, namely i^ the pdwers% reviiW is inherent in the court's
power. It is neither'^ta®tory nor a ;constltutional right of a party. As
such, it can onl^. be exercised ipgiJihe rarest of cases; and second, an
application fjor review is by np^means an appeai in disguise whereby an
erroneous-decision can be«reh,eard and corrected.

I

There are numerous authoritative precedents on how review may be
involved. ,Al^ays, review of the court judgement must rarely be involved
only on excepiinal circumstances. The danger of using review as an
alternative to appeal or revision is apparent. When the accused is
dissatisfied by the court decision, may attempt to invoke the court's
inherent powers to relitigate the matter by way of review instead of either
appealing to the superior court or by way of revision. Thus, review is
always rarest used against the court's decision. This position was likewise



alluded by

Mkulingwa

where the C

the Court of Appeal in the case of James @ Shadrack

& Another Vs. R, Criminal Application No. 1 of 2012

:ourt held: -

'It is settled law that a review of the judgement of the highest

court of the land should be an exception. The review jurisdiction

should be exercised In the rarest of cases%r)d In the mist

deserving cases which meet the specific benchmarks stipulated In ■

rule 66 (1). A review application, therefore,^hpulcl not li^lv i

entertained when It Is obvious that what is being sought therein Is
a disguised re-hearing of the already deterpiined,appeal.

In the same

few

vein, the Court of Appeal dlscussed^ihoroughly on this Issue in

the case of Saiehe Siasa Vs. R, Criminal Application No. 22 of 2020

that the danger is apparent that, the court gay be called to conduct a once,
again and rewriting juigement. ;;

In similar vein^ Justice i!ijgakingira, JA in the case of Chahdrakant

Joshubhai , Patei Vs. R, [2004] T.L.R, 218 (CAT - Dar) deeply

considered similar ap|!|cation of review and in its consideration, derived

three areas of concernsjtiamely; first, review may only be revoked when

the decision ,was obtained by fraud; where a party was wrongly deprived of

the opportunity' to be heard; and where there is a manifest error on the

record, which must be obvious and self-evident, and which resulted in^

miscarriage

material to

of justice; second, consideration of additional evidence

the decided case which constituted an error on the face of



record; and third, failure or omission to foilow certain procedures during

triai does not constitute a good ground for review.

Being mindf ji ori the above guidance, I have deepiy revisited the records

of both cases before this court and the subordinate court, I am satisfied

of doubt, this appiication for review is rightiy brought in thiswith no iota

court.

'w- • ■ ^Equaily important is to note that, court order^|iinust be'^apabie of beiHg

executed and must be executed. In the same mi|ner='and pririiplfl^a court

judgement or ruiing which is incapabie of being exlSutdd ma\|be reviewed,
.cCrc.:.. . '

or revised by a superior court oj on app|||^fn\a iiiC||.manner, the ruiing

and order passed by this court in l^isc. SiminlF Appii;caion No. 46 of 2022,
is not capabie of being co'mpiied 'iith, tor obvious reason, that the

corresponding charge sheet was;; substituted by another charge sheet

without notice to thislsburt^fven if thelccused wouid compiy with the bail
1  t j ■%,* * ̂

conditions, Vet they%voulcl-not b^HiiJed out, because as of now are faced
with a differentt§hargeUpyoivih:g;^five accused persons.

I accittingiy piDceeditp grarfithe application for review, consequentiy, the
ruling^ thid court dated lS^'^ of December, 2022 is hereby vacated and the

I
appiicants are at iiberty to appiy afresh for baii as per the current charge
sheet.

It is so ordered.

Dated at Mo ogoro in chambers this 10^"^ March, 2023.



PJ. NGWEMBE

JUDGE

10/03/2023

Court: Ruling delivered at Morogoro in chambers this March, 2023 in

the presencp of Mr. Abraham Senguji and Henry Kitambwa Advocate for
the applicants and Mr. Emmanuel Kahigi, Sta|g Attorney for the

i

Respondent!
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