IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL NO. 28 OF 2022

(Originating from thi Kataivi District Land and Housing Tribunal in Misc. Land Application No, 363/2022)

LUCAS .M- MALYANGO NEAREE NN E NN NN NN T TN NTHNNNNN
VERSUS

VICENT MASHENENE ASLERNEEEEENSNREERIKEREREER -c"s:

24/04/2023 & 0 9/05/20_,_.\_,_,

MWENEMPAZI

In the trial Tribunal, the respondent applied for an order for stay of execution

of the Judgement and decree in Application No. 8 of 2015 which was heard
and determined ex-parte. The applicant (respondent herein) alleged that he

was not aware of the peridency of the main application as he was not served
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with the main application. That hindered him from filing for defence and also
not entering appearance in the ftrial Tribunal. The appellant (respondent
thereat) however argued that summons was served by substituted service

under Order V Rule 20(2) of the Civil Procedure Code, Cap. 33 R.E

2022 thus legally the respondent had sufficient notice, to make him know

made he appellant was not ‘sufficient for the respondent to know

the presence of the case.



3. That, the trial tribunal erred in law to entertain the application which
didn't join the tribunal broker, though he was impleaded as the one

who was conducting execution at the material time.,

The appellant prays for the appeal to be allowed in its entirety; that
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réligf(s) that this

ground of appeal the counsel argued in line of the ground
of appeal that “the tribunal erred in law to entertain the application for stay
of execution which was time barred’. He submitted that the application for

execution in the District Land and Housing Tribunal is governed by



Regulation 25(1) of Land Disputes Courts (the District Land and
Housing Tribunal), Regulation GN. No. 174/2003 which provides that
‘a judgment debtor who intends to appeal to the High Court (Land Division)
may at any time before the decree or order of the Tribunal is executed, apply

for stay execution’. However, looking at the law ké%nly, there must be a
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pending appeal for an application to be enterta
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in the District Land and Housing Tribunal for stay of
execution was filed out of time and there was no pending appeal in the High
Court. Also, the position of law as provided for in Order XXXIX Rule 5(2)

of Civil Procedure Code, Cap 33 R.E 2019 is that



"Where an application is made for stay of execution of an appealable
decree before the expiration of the time allowed for appealing
therefrom, the court which passed the decree may, on sufficient cause

shown, order the execution to be stayed,”

In the case of Lameck Rupiya Vs. Muna Mél’( -Land Revision No.

3ge, 2 this. Court

de,2 th

2  of:the Land Disputes

“appeal is 45 days. The

ground that the trial tribunal erred in law to hold that
the substituted service made by appellant was not sufficient for respondent

to know the presence of the case.



The decision whose order was sought to be stayed was delivered on
the 19/07/2016. It was an exparte decision but after the decision, the
appellant applied for execution in the trial tribunal, which application was

registered as application no. 18/2022. The respondent defaulted to enter

3,

appearance. The: same trial tribunal ordered for substituted services which
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ﬁe one who was conducting execution at the material
date. The counsel for the appellant submitted that in the application for stay
of execution, according to annexure B of the affidavit, the person who has

been named implementing the execution is a broker. However, the



respondent did not join him in the application for stay of execution. Even
the order which was issued did not act to stop the broker. The broker was

necessary party in the application.

According to the case of Cloudy Roman Shikonyi Vs. Estomi A,

fect any other
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The respondent was being represented by Ms. Sekela Amulike -

Advocatel In response to the submission in chief by the counsel for the

appellant she submitted first by praying to narrate the background of the

case before replying to the submission in chief:

The counsel for the respondent submitted that any appeal is a creature
of statute. For example, the Civil Procedure Code, Cap 33 R.E 2019 Order
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XL provides for orders a litigant may appeal against. If the law has not
granted leave to appeal a person may not appeal. The cited law does not
mention stay of execution as being appealable. The same is taken to be
preliminary order; it does not affect finality of the case. In law it is not

appealable. Civil Procedure Code, is used at the triﬁ"( | by virtue section

must allow an appeal.

case there are decisions

There is an order 6’r stay to execution. by an order for execution is still
pending. That shows still there is.no final disposition of rights of parties.

Thus, the order is not final, it is an interlocutory one.



Then the counsel proceeded to reply to. the submission in chief as
hereunder shown. On the first ground of appeal, that the stay of execution
application was time barred. The Counsel for the Respondent submitted
that the counsel the appellant misled himself, The application was not made

according to the provisions of law cited by the counsgl The application in
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Vs. Amina Meki (supra) is -c_l_i_sti_n'g‘; isha
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of execution because he made an application for:e

the tribunal to observe that substituted service was not proper; the counsel
ondent had an opinion that it was proper and the reason is at
page 2. The tribunal was right as the respondent denied to have received

the service.



On the third ground of appeal, that not joining the broker was not
proper. The counsel opined that it was proper not to join the broker. The
broker would not be affected by the decision of the tribunal. The broker

follows the directives of the Court which appointed him. The counsel prayed

that the appeal be dismissed with cost.

In rejoinder to the reply by the coun: {,__«»-the respondegt Mr,
' : . é’%&@ﬁ/

Regulations, G.N. 174/2003

"Any party who is aggrieved by the decision of the Tribunal shall
subject to the provisions of the Act, have the right to appeal to the

High Court-(Land Division).
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Provided that, an appeal shall not in any case be a bar to the execution

of decree or order of Tribunal”

The counsel prayed to distinguish the argument that Order XL is

applicable. The Civil Procedure Code is not applicable where there is no

255,

TR,

he, counse}

]

il. The case of Celestine Samora
in the present situation. As for the
application of Order XXI Rule’24 Civil Procedure Code, Cap. 33 R.E.2022; the

counselisubmitted that it was not proper to apply this law; that the law that

there be a pending activity; and that in the present.case, the order is final,

Nothing was said to be pending.

On the second argument that substituted service was presumed

(dhania); it was rebuttable by the adverse party confirming the reception of
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service-or not. Confusion is that if the order was presumed, why did the

tribunal issuean order.

On the third ground, the counsel reiterated the submission in chief.

The stay order was supposed to be issued against the broker. He was

The .Reépon ent has argued that the application was not made under

the provisions cited by the appellant. Tt was made under the provisions of
Order XXI Rule 24(1) and 27 of the Civil Procedure Code, Cap. 33

R.E. 2019. The same provides as follows:
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24(1) The court to which a decree has been sent for execution
shall, upon sufficient cause being shown, stay the execution of
such decree for a reasonable time, to enable the judgment

debtor to apply to the court by which the decree was passed or

to any court having appellate jurisdiction i ‘respect of the decree
_ o

&

or the execution thereof, for an ofder.

decided,”

The application which was made by the respondent is different in
nature to what transpired in the case of Lameck Rupia vs. Amina
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Meki(supra)_._ The provisions allow to apply for stay of execution if there is
anything which is in court. The applicant asserted in paragraph 9 of the
affidavit supporting the application whose ruling is being challenged that he
intends to apply for setting aside an exparte order and the matter be heard

interpartes. It is recorded in the impugned ruling at pge 2 that:

it Is now settled.law that no decision must be made by any court of
Justice, body or authority entrusted with the power to determine rights
and duties so as to adversely affect the interests of any person without

first giving him a hearing according to the principles of natural justice.”
The appellant has not asserted that there is not’h’in:g going on as

averred by the respondent. Thus, the respondent’s counsel is right by the
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averment that there is no final disposition of rights of parties. The appellant
has a chance to assert his right, and so it the respondent, in the hearing and

hopefully final determination of the case by the tribunal.

On the second ground of appeal as to the effectiveness of substituted

service, it is not disputed by both the appellant that |t"1s"’ ffactive and legal.
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and 8 that he never read the Newspaper (Rala MW-

\"/-,-.iw

1mmons cannot be served in the ordinary way. Service in

the ordinary way.is generally personalised service.”

In the affidavit it is clearly shown that the respondent asserted that he

resides at Ulanga, Morogora he could not be easily served personally. The
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question is whether substituted service was effective on the respondent. I
think, substituted service in the circumstances of the present case was not
effective on the respondent and the Tribunal properly accepted the
explanation by the respondent because by substituted service it is not

reasonably possible to say for sure the respondent hg?d@ information on time

U,

and therefore, he intentionally avoided the samigijust bec ause we are sure

with. In his opinion, the decision for stay of execution is void. The respondent

submitted that the broker follows the directives of the court, thus he is not
affected. In my view, the broker works as an agent of the decree holder of
course appointed by the Court. Thus, since the tribunal has stayed execution,
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