IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL NO. 29 OF 2022

(Originating from the Katavi District Land and Housing Tribunal in Mise. Lg'nd Application No. 364/2022)
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1. That, the trial tribunal erred in law to grant the orders which were not

sought by the Respondent in his Chamber application.
2. That, the trial tribunal erred in law and fact to entertain the application

which was overtaken by events as execution was already granted by



the same tribunal and the tribunal broker was on the process of
executing the tribunal orders.
3. That the trial tribunal erred in law to entertain the application which

was supported by the incurably defective affidavit.

4. That, the trial tribunal erred in law to hold that:the Respondent has

Amulike, lear \dvocate. Hearing proceeded viva voce, and their
submissions were as hereunder shown. In his submission in chief, Mr.
Laurence John, learned Advocate prayed to drop grounds 3 and 4 and

submitted.on the ground 1 and 2.



On the first ground of appeal, the counsel for the appellant submitted
that the tribunal erred in law to grant an order which was not sought by the
respondent. It is a legal position that parties and the Court are bound by
pleadings. It is explained in Barclays Bank Tanzania Ltd Vs. Jaco Miro

Civil Appeal No. 35 of 2019, Court of Appeal of Tanzania at Mbeya

or the sake sz'ertainw and

cost of the application. The enabling provision was cited section 14(1) of
the Law of Limitation Act, Cap 89 R.E 2019. The ruling of the tribunal

granted extension of time to set aside ex parte judgment.



That order was not prayed anywhere in the application which was supported
by an affidavit it is a legal position as explained in the case of Dr. Emil
Lebabu Woiso Vs. July Maarufu and 3 Others, Land case No. 84 of

2016, High Court of Tanzania at Dar es Salaam at page 10 paragraph 2.
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“..0t Is the law that the Court cannot grant a refief, that was not

prayed for”.

ltg a, Probate Appeal

allowed forif] 4tk to raise an issue suo moto without involving parties.

On the second ground that the tribunal erred to entertain the application

which had already overtaken by events.



In the tribunal there was application No. 18/2022 which intended to execute
decree of the tribunal issued in application No. 8 of 2022. The application

was finalized on 30/5/2022, the application was granted.

Once execution is granted no other application may be granted by the same

tribunal. In the case of Lupyana Fredrick Timothy Kaduma (Personal

Another, Misc. Civil Application No. 183 ofi2021, rH'i\;"g
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10* ‘dlscu; ed the issue. At the

2,

E

was al @ seen to be functus officio. The tribunal had already
granted an application for execution thus it could not grant an application to
see aside exparte judgment refer Bibi Kisoko Medard Vs. Minister of
Land Housing and Urban Development and Another [1983] TLR 250

where it was held:



"In the matter of judicial decision orice decision has been made and

made known to parties, the tribunal is rendered functus officio”,

The Counsel prayed therefore that the appeal be allowed, ruling and drawn

order in Misc. Civil Application No. 364 of 2022 be quashed and set aside,
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cost be borne by the respondent and also prayed for an

%,

ther order and or

On the first ground of ap
issued was not apphe
section 14(1)i0f La

of.time”, The counsel has overlooked the last words

S

rt has power to extend time. Thus, it is not correct to

argue that thé appﬁffibicant did not pray for an order.

The authorities supplied are distinguishable to the present case. The case
of Eckson Mtabya Vs. Maiko Mtabya (supra) the applicant did not apply
for an order to be appointed as co — administrator. In this case, the
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respondent prayed for an order to set aside an exparte Judgment out of
time. Also, the case of Dr. Emil Lebabu Woiso is different to the present

circumstances.

The counsel has submitted that the extension of time suo moto is not true

but the effect is to return the matter so that parties may, address the issue

process”. Regulati

that [evel the

Before: the CourE can entertain an application. It is our prayer that the
discretion of the tribunal be honoured as it did not misdirect itself. The
counsel prayed that the appeal be dismissed with cost, the file be remitted

back for other application to be heard and determined.



Mr. Laurence John, learned advocate for the appellant rejoined by submittin
as follows: On the first ground, he submitted that the counsel has cited the
law, section 14(1) of Law of Limitation Act. There is. difference between
‘enabling provision and the prayer made, The current trend, what is being

prayed for is what is being considered. The counsel fofthe appellant insisted

) f/@é\
that the prayer made was to set aside an ex pajte %g}dgm%ntx
";";dgmé‘?l ay" nagsextension of

precedent th_::t an applican.t will not be allowed to file any application when

execution is closed. The case law we cited are on “grant of execution” did
not closure of execution. The tribunal which had already granted execution,

it was lacking jurisdiction to set aside ex parte judgment. The counsel for



the appellant submitted that they agree that granting extension of time is
discretion of the Court but it must be prayed for. In the impugned decision
the discretion was exercised unreasonably without being asked. He prayed
this court to interfere with the proceedings of the tribunal to be set well and

the appeal be allowed.

that:

"..it [s the law that the Court cannot grant a relief that was not

prayed for...”



It has been argued that the relief granted was raised by the Court suo moto
without giving chance to the parties to be heard. Buttressing his point, he
cited the case of Mbeya —~ Rukwa Autoparts Vs. Justina George
Mwakyoma [2003] TLR 251 where the Court held that it is not allowed

to raise an issue suo moto without involving parties The appellant prayed

the appeal to be allowed.

 judgment out of time” the counsel

application beita en back‘ to the trial tribunal so that each party may address
the issue which will accord them a right to be heard. The suggested way
forward, that is to return the matter for rehearing is being opposed by the

counsel for the appellant. He has suggested quashing the ruling and setting
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aside an order and the respondent be ordered to file fresh and proper

application according to law.

I have also perused the chamber summons and I see the application was

made under section 14(1) of the Law of Limitation Act, Cap 89 R.E 2019.

The provision according to the case of Parin A. A. "."laﬁ"%é:%and Another vs.
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Lo ke
96]. TLR™
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power, suo moto a

extend time”,

In this case the applicant applied for extension of time to apply for setting

aside an exparte judgment. I get this understanding from the enabling
provisions and the nature of submissions made by the counsel for the
respondent in the District Land and Housing Tribunal (page 4 -5 of the typed
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proceedings of the trial tribunal). The counsel for the applicant (the
respondent herein) capitalized the reasons for application on the illegality of

the proceedings. An excerpt of the proceedings reads:

“Katika kesi hij, muombaji anaomba kuongezewa muda, anaomba

kiapo chake viwe sehemu ya maamuzi sababu ya

msingl ya mwaka
=

rni kinyume cha

i

sheria”

In the ruling, the he

Tribunal made

cannot be said the order issued or relief granted was different from the

prayers in the chamber summons; to hold that way will be to intentionally
deny what actually transpired in-the District Land and Housing Tribunal and
take back what had already been decided and that is a misuse of important
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resources of the Court, particularly time. Proceedings show the appellant’s
counsel in his submission was -deviating away from the application for
extension of time not the respondent. I would rather hold that with the
advent of oxygen principle, the words ‘out of time” may safely be understood

extension of time when read together with the subm"’f?‘fgion and the enabling

e

S
. presumed an

"frg‘iy’

already:been grai ted ywthe same ttibunal and the tribunal broker was in

the proces: | %ing_ the tribunal order.

The counsel for the appéllant has submitted that the reason that the order

had already been overtaken by events is that the execution order had already
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