IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
CIVIL REVISION NO. 03 OF 2022

(Originating from the Ruling of Sumbawanga District Court in .MI;SEQ_//&HEOUS- Civil Application

No, 09 of 2022 dated 22" Day of April, 2022).

SADRICK ENOCK MALILA@IKUWO.....cotnsommverns
VERSUS

THE ATTORNEY GENERAL...

15" RESPONDENT

JOSEPH JOSEPH MKIRIKIT: sarunerrenes 2% RESPONDENT

10" February, 2023.&
16 March, 2023

The a.p.):i:'ilj_g'a_nt herelnwasthe 1* respondent in Miscellaneous Civil Application
No. 09 of 2022 wh|ch was determined by the District Court of Sumbawa nga at
Sumbawanga on 22.04.2022 against his favour, whereas the 1% respondent
was the Applicant, and the 2™ respondent had the same status as he appears

in the instant application.



In previous application the Attorney General (now the 1% respondent) sought
the leave of the District Court of Sumbawanga (the trial court) to be joined as
an interested party in Civil Case No. 02 of 2022(the main suit) which is still

pending before that trial court to date.

After hearing submissions by both parties, the trial .court granted the said

application and proceeded to order the 1% respondent (now: the applicant) to

pay costs of the suit. Discounted by the ruling of the t

' CPC) read together with section 31

(the MCA), and it is supported by an affidavit

Throu__g__h’- his application: the _abpl_i@;ant has requested this court to grant the

following reliefs;
Ho)r.:r.IOurab/e- Court be pleased to call and
e);;?mfne fproceedings in Miscellaneous Civil Application
No. 09 of 2022 so as to satisfy itself as to correctness,
legality and propriety of the same and revise it by way:
setting aside the whole proceedings and order.

2. Costs of this application be provided for, and
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3. Any other order and/or relief(s) that the Court may deem

fit and just to grant in the circumstances of this matter.
Following the prayer by the applicant which was not objected by all the
respondents, this court ordered this application to be argued by way of written

submissions. Both parties were regally represented. 'Th_g applicant enjoyed the

legal services of Mr. Peter Kamyalile, Learned Advocate and.the respondents

gainst the interlocutory decision of Miscellaneous Civil Application No.

9/2022 which did not determine the main suit No. 02/2022 to its finality
Contfé ry-:---tG;'Q.Q':-Sed|0n 79(2) of the CPC,

fii. That, this Application is incompetent in that the chamber summons is
supported by a defective affidavit which offends the mandatory rules

governing affidavits.



Submitting in support of the preliminary objection raised by the 1
respondent, Mr, Mwandu began with the first point of preliminary objection
and submitted that the law and various decisions have tried to emphasize
that revision is not an alternative to appeal. He cited the case of
Emmanuel Cosmas Kessy v. Frida Agapiti __Kessy and Damian

Antony Kessy, Civil Revision No. 5 of 2022,

C (T) at Arusha

(Unreported) to bolster his submission.

prayer was granted; henceforth

thereby within the main suit there

the _Applicant- filed

utory decision. which did not finalize the case.

Mwandu submitted that the remedy for revision is subject to condition that

once a party opts to file revision, he must make sure that he complies with

the condition and requirements stated under section 79(1) (2) of the CPC.



Mr. Mwandu also submitted that with regard to the above legal argument,
a person cannot invoke revision remedy while he has not exhausted other
remedies because revision is not an alternative fo appeal. The counsel, also
cited the cases of Dilip Majithia vs Machumi J. Ngeze, Revision No.
663 of 2018 HC and Vodacom Tanzania Public Lim'ited Company vs.

Planetel Communication Limited, Civil Appeal No. 43 of 2018, CAT to

back up his arguments.

that in legal arena an affidavit has status of oral evidence; hence it is the
legal requirement that for the affidavit to be used as evidence in court of
law it should contain matters of fact only and not argument on matters of

law.



He cited the case of Uganda vs Exparte Matovu (1996) EA 514 and said
that the applicant’s affidavit is defective especially on paragraph 4 as it
contains the legal arguments when the applicant said the ruling
pronounced contain explanation which propose conclusion which makes it

incurably defective; hence it should be expunged.

defective Af‘F lavit: rary to the law governing the same.

In reply, Mr. Kamyalile, for the applicant began by submitting that the
preliminary objection raised by the respondent has no merit; hence he prayed

this court to dismiss it with costs.



While .conceding that principally revision is not an alternative to appeal, Mr.
Kamyalile argued it is a trite law that the right of appeal is a creation of
statute as there is no automatic right of appeal. Also, he said whenever there

is appeal there is a law behind which provides the right of appeal.

He continued to submit that it is a settled position that if a party does not

have an automatic right of appeal, then he can use the revisional jurisdiction.

17(1)(a)(b)(2)

Devram Valambya[1995] TLR 161, where it was held that,

"Ifa panfyd@es have an automatic right of appeal, then he can use the

revisional jurisdiction.”

Mr. Kamyalile also submitted that the applicant has failed to show the
provision which provide the right of appeal against the decision made under

section 17(1)(a)(b)(2) and (3) of the OAGA.



Submitting on the second point of preliminary objection, Mr. Kamyalile said
that this application is not preferred against an interlocutory decision because
the trial court’s ruling disposed the applicant’s right when it granted leave to
join the 1% respondent in the main suit and also when it awarded cost to the
1% respondent; hence it does not amount to an intgrlt)cutory decision. He:

cited the case of Tanzania Posts Corporation vs Jer miah Mwandi, Civil

3A of the CPC. He ended his submission by praying that the preliminary

objection be dismissed with cost.

In rejoinder, Mr. Mwandu strongly submitted that the applicant's reply

submission is totally misconceived and it has no merit worth of being



considered by this court and it ought to be disregarded by this court. He
clarified that the Applicant’s counsel has failed to get the points of law raised
by the 1% respondent because section 17(1)(a)(b)(2) and (3) of the OAGA is

appealable and nowhere it has provided a limit:

He concluded by saying that it was a total error for the Applicant to opt for

finally disposes the right of the parties, rather costs is awarded at the court’s
discretion upon sufficient reasons assigned by the other party praying for
costs.

As for the third ground, Mr Mwandu submitted that the applicant’s affidavit

contains legal arguments; hence it is defective on paragraph 4. He added that
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the overriding objective cannot apply in such defects. Therefore, he prayed
that the application for revision be struck out with costs.
I have carefully gone through the submissions by both counsel which, in

my opinion, cut across three issues that is; first whether this

application is incompetent for being preferred as an alternative to

17(1)(a)(b}(2) and (3) of the OAGA to show that the said ruling and order of
the trial court are appealable and nowhere such law has provided a limit that

the said ruling and order are not appealable.

On the other side of the coin, the counsel for the applicant has opposed such

argument saying that the cited provisions are silent meaning that the proper
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avenue of the applicant is to apply for a revision not lodge an appeal. He has
cited the case of Transport Equipment Ltd vs Devram Valambia(supra)

in support of his argument.

Section 79(1)(c) of the CPC which is among the enabling provisions invoked

by the applicant in lodging this application, provides:- ..

(1) The High Court may call for.th __ recor

appealable and secondly such court must have acted in the exercise of its

jurisdiction illegally or with material irregularity.

1 had enough time to go through the applicant’s chamber summons as well as
an affidavit and noted that he has moved this court to call and examine the

proceedings of the lower court in Miscellaneous Civil Application No. 9 of 2022
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to satisfy itself as to correctness, legality and propriety of the same and
proceed to revise it by setting it aside. From that point, it is obvious that the
applicant has complained that the said trial court’s decision emanates from the

proceedings which were not correct, legal and proper.

Also, my careful perusal on the provisions of the law (the OAGA) cited by the

or the first respondent has

15 an interlocutory which did not

that the cljF’_rf’:éﬁ’ﬁizﬁffa'pplication__- is not against the interlocutory decision of the
lower court but it is against an order for the award of cost which, according to
him had disposed of the rights of the parties, particularly the applicant, if I got

him correctly.
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He also argued that since in its ruling the trial court had granted the first
respondent leave to be joined in the main suit as an interested party, then
that also implies that its decision finally disposed of the rights of the parties;

hence it falls short of being termed as an interlocutory decision. He supported

his argument by citing the case of Tanzania Post Corporation (supra) in

civil apphcatrenw h in my considered opinion, was filed by the first

respondent with a view of seeking leave of the trial court for him to be joined
as an interested party in order to protect the government interest. Hence, it
cannot be said, as wrongly submitted by the applicant’s counsel, that such

case finally determined the rights of the parties.
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Now comes the question, does the trial court’s ruling amount to an
interlocutory decision? In order to-answer such important question, one has to
invoke the provisions of section 79(2) of the CPC to test whether the
impugned decision meets the qualification stated therein. Section 79(2) of the

CPC provides that:-

A simple u_n_d%’ﬁétan'dmg on that point is that once such decision or order is,
made, then the trial court is left with nothing more to decide on. In
determining whether the decision or order is final or not resort has to be

made to the case law.

14



Luckily, we have now plenty of authorities on such area including, but not
limited to the case of Tanzania Posts Corporation vs Jeremiah Mwandi
(supra) as which was cited by the counsel for the applicant, but also, we have
the case of Peter Noel Kingamkono Vs Tropical Pesticides, Civil
Application No. 2 of 2009 (all unreported). In the I tter case, the Court of
Appeal stated that, and I wish to quote, "..it is therefore apparent that in

order to know whether the order is interfocutory

nature of order test”. That is, to ask oneself E‘“het_j_\_

: ofth Court which does not deal with the finality of the
case but seltles subordinate issues relating to the main
subject matter which may be necessary to decide
during the pendency of the case due to time sensitivity

of those issues”.
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Thus, applying such principles of law and the given definition of what
constitutes an interlocutory order, I am of the view that the decision of the
trial court amounts to an interlocutory order and not as submitted by the

counsel for the applicant.

This is because first, such ruling does not deal with the finality of the main

suit that is Civil Case No.02 of 2022 which is still pending n:the District Court

not finally disposé of the main suit and/or the rights of the parties in that

miscellaneo

The award of costs is one of the reliefs which can be granted to the wining
party at the trial court’s discretion in order to restore his status quo which he

had before filing of the case. The same can also be granted in order to
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restrain the losing party from lodging hopeless cases and cause inconvenience

to the other party.

The above observation can be supported by the case of Bahati Moshi
Masabile T/A Ndono Filing Station, Civil Appeal No. 216 of 2018 (HC) at

Dar es salaam in which the High Court stated,

hat the wining party has to be

.of the case.”

‘prosectiting a Miscellaneous Civil Application No. 09 of 2022.

it is my view that the trial court was justified in ordering the same.

Therefore, due to the above reasons, I find the second preliminary point of
objection raised by the first respondent to be meritorious, and I do not see if
there is any need to proceed with the third issue of determination since it is

obvious that the second point is enough to dispose of this application.

17









