IN THE HIGH COURT OF TANZANIA
IN THE DISTRICT REGISTRY OF SUMBAWANGA
AT SUMBAWANGA
CRIMINAL SESSION CASE NO. 38 OF 2021

REPUBLIC

VERSUS

ADAM 5/, MIZIMU.

27 March, 2023 & 3° April, 2023

MRISHA, J.

transpired with the deceased person before and after his demise.

It goes like this; the accused person Adam S/, Mizimu, the deceased
person Alex ®/, Mwananjela and one Said °/o Kazanda were good
friends who used to live together in one house belonging to Ester 9/,

Silas, their landlady, at Ilanga Village, within Sumbawanga District in
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Rukwa Region. Their main economic activity was fishing and selling of
fish. On 21.09.2019 in the evening hours the accused was seen by the
said landlady being with the deceased and one Said °/, Kazanda while
leaving home and proceeded to a local bar to enjoy some local brew

after spending the day fishing and selling their fish.

Beyond their landlady’s expectation, the deceased“and the rest of his

He pleaded not guilty to the above charge, hence the prosecution which
was represented by Ms. Safi Kashindi and Ashura Ally Pazi, learned State
Attorneys, brought seven witnesses and three exhibits in order to prove
its case against him. Didas °/, Julius@ Massanja testified as PWi,

the police officer No. H.9960 D/C Elias testified as PW2, Doctor



Crispin °/, Gilata testified as PW3, Ester 9/, Silas who testified as
PW4 and Suleiman Haroub Juma who testified before this court as

PWS5,

The rest of the prosecution witnesses were Agness %/, Mwananjela

who testified as PW6, and the Police officer D/Sgt Alex who testified as

summarised to the effe

morning the body of.th

The d easec;’s" ody as s;a_en with some fresh blood on the nose and
its face W; overed by some muds and there were some marks from
outside !eadi_n'gﬂfb the said house which indicated that after killing the
deceased the assailants dragged the deceased body to that unfinished

house.

Having witnessed such unusual incident PW4 reported the matter to

one PW1, a Hamlet Chairman who arrived at the scene of crime and
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she told him that in the evening of 21.09.2019 she had seen the
accused leaving his house with the deceased and one Said s/o

Kazanda and that the three were heading to the local bar.

PW4 told the said PW1 who is @ Hamlet leader, that the accused, the

deceased and Said Kazanda did not come back until in the morning of

the following day that is 22.09.2019 whenh she saw"the accused person

near her house but he disappeared after peo

deceased’s body in the unfinished housé

examination of the deceased body to ascertain the cause of deceased

death.

At all this time neither the accused person, nor Said s/o Kazanda
appeared at the scene of ctime. Then an investigation of the case was
mounted and on 06.05.2020 the accused person was arrested by PW?2

at Kasisi Village who remanded him in custody due to lack of power at.



Muze Police Post, until the following day morning when he handled him
over to PWS5.The accused was then interrogated by PWS5S on

22.09.2019 at 0800 hours.

Also, PW5 testified that before interrogating the accused person he

introduced himself to him who also introduced himself to him, then he

ingliage to be used

g:or let him to write

It was also thg evidence of PW5 that after complying to all the above
legal requirements he began to record the accused’s statement who
confessed to have caused the death of the deceased person by

assaulting him on his nose with a fist alleging that the deceased was



pressing him and one Said s/o Kazanda to give him his share of fish
sale proceeds which they had sold on 21.05.2019 after fishing.

PW5 went on to testify that the accused person through his confession
the accused said they were all drunk as they were going back home

after drinking local brew at the local bar, but the deceased was too

much drank and wanted to fight them claiming for his:share, that is why

he decided to assault him, as indicated above

Regarding the documentary eviden

defence side in relation to exhibit

form part of the prosecution evidence.

He submitted that the same contravened the provisions of section
50(1)(a) of the Criminal Procedure Act, CAP 20 R.E. 2022 (the CPA)
which requires the same to be recorded within four hours period. His

objection was opposed by Ms. Kashindi who said the same did not
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contravene the above provision of the law and that the omission by
PW5 to record accused’s staternent within four hours, did not go to the
root of the case at hand because the evidence of PW5 which is
corroborated by that of PW2, reveals that PWS5 failed to record the said

statement within the prescribed period due to complication resulted

from lack of electricity at Muze Police Post.

examined gfter”ad_ducing their evidence. When cross examined by the
defence counsel PW1 said the deceased died at night on 22/09/2019,
however he did not know whether he died on 21/09/2019 or
22/09/2019.That he participated in the process of drawing sketch map

from the start to the end, that the owner of the house is the one who



informed Police Officer who draw Sketch map. PW1 also replied that the
sketch map shows the deceased person is Alex s/o Mwananjela and
that the killing was committed on 22/09/2019 at 07:00 hours. He also

said he knew the accused person before the incident of murder.

He added that he didn't see the accused person killing the deceased

suspects were living with the deceased person in the same room and
that on 21/09/2019 they saw the deceased together with his two friends
Adam s/o Mazimu and Said s/o Kazinda, but the two disappeared

after the incident. He added that upon reaching at the scene of crime he



saw the deceased with no injuries on the face and head, but he was
bleeding on the nose and his face was covered by mud. He also said
that PWS5 interrogated the accused person around morning and not at

night. Finally, PW2 said the deceased person before his death was with

the accused person and Said s/o Kazinda.

He added that it is a suspicion that the deceased died between 00:00
hours to 01:00 hours and that the information he received is that the
deceased was injured on 22/09/2019. That the time he filled inthe form
shows it was on 21/09/2019 which is the date deceased sustained
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injury. He. also said he was having 6 years’ experience at the time he
filled report and it was not his first time to fill a form similar to that. He
added that the deceased had no big injury on the face; also, there was

no big injury on the head of the deceased body.

On being re-examined PW3 said he conducted Post mortem

examination on 22/09/2019 which he documented. as the date of
deceased’s death. That the incident happened

was injured on 23:30 hours and he susp cted t

On her part PW4 when cross examined said Alex died on 22.09.2019 at

around 07:00 hours, she saw the deceased on that date and time
mentioned, she did not know whether he died on 21.09.2019 or
22.09.2019, that Adam s/o Mazimu resides at Kasisi village. That she

didnt know where Adam s/o Mizimu slept on 22/09/2019, but she
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saw him in the morning. That on 21.09.2019 at around 18:00 hours she
saw Adam s/o Mizimu with the deceased; they went to the bar.
Also, PW4 said she did not know who was with the deceased at night

and that she did not see the person who killed Alex s/o Mwananjela,

nor did she tell anyone that Adam s/o Mizimu and Said s/o

Kasanda killed the deceased. She also said thatshe saw deceased

body; he was bleeding on his nose, not o

ik,

deceased’s body had no swell on his f e b

sands.

murder: of Alex that Alex and Adam were friends. It was not
right for A to leave the place because his friend has got

problem/died.

PWS5 when cross examined said he was the investigator of this case.
That the ddeceased was jured on 21/09/2019 at around 23:00 hours

and that he died due to injuries caused on 21/09/2019. On 22/09/2019
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deceased. was not injured, also on the same date deceased was not
beaten by accused person. That after medical examination on
22/09/2019 deceased was found died; he can say deceased died on
22/09/2019, He knows the Post mortem form. The date of the death of

deceased person should be filled in the Post Mortem report.

That he and his fellow policemen found deceased déad on 22/09/2019

terro ted the accused person on 07/05/2020 at

nd ‘hé confessed. He did not interrogate the

That the accused was residing at Mnazi village with his family but
because of his fishing business he slept at Ilanga village. At Muze Police

Post there was no solar energy; they used a mobile phone torch.

That before he started interogating the accused, he saw him with good
condition and he also asked him if he had any problem and replied he
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was ok, The accused confessed he committed the offence but PWS5 did
not send him to the Justice of Peace. In Muze village there is Executive
village chairman. On 2019 there was a Primary Magistrate Court at
Muze village. That he knows the Executive village chairman is a Justice

of Peace, but he did not send the accused to the Executive village

chairman, even to the Primary Court Magistrate. Tl it he did not see the

accused person kill the deceased. When r

incident of death happened on 22/09/20%

sketch map was drawn on 22,09. 2019. He returned to Muze Police Post

and opened a case file of murder and continued with investigation.

PW?7 added that all information filled in the sketch map is cofrect. The

map shows deceased died on 22/09/2019 at around 07:00 hours. That
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point A-B is closer to point A-D even by looking on the sketch map. He
was there when post-mortem examination was conducted by a doctor
and participated when doctor conducted the same. The Post mortem
report shown that the death was happened at 23:00 hours on
22.09.2019. Upon being re-examined PW?7 said the death of the

deceased occurred on 22/09/2019 that is .accord_im_ 0 the information

was received.

21/09/2019 he Wwas doing fishing with Alex s/o Mwananjela, Said
s/o Kazanda; they returned from fishing around 1600 hours.

He went on to say that at around 06:00 hours evening he was together
with the deceased and one Said s/o Kazanda but left them on the
'way and went to his home which is Kasisi Hamlet, the two persons
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reside at Ilanga village, Masatwe hamlet. That on 21/09/2019 he slept
at his home, Kasisi village and Alex s/o Mwananjela remained with

Said s/o Kazanda as they were residing together at the same house.

He also testified that on 22.09.2019 he left home around 09:00 hours

and went to his colleagues’ place in order to go for fishing, but when he

fishing a.ctt\f"_ til on 06/05/2022 when he was arrested at Mnazi,
Kasisi area and was charged with the offence of murder of Alex s/o
Mwananjela.That the information charge shows that he killed the

deceased on 22/0’9/201;9, but he denied to have killed the deceased.
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DW1 also testified that he neither resided with the deceased person nor
sleeping with them, That he did not know that the deceased person was
beaten and he is not the one who beat Alex s/o Mwananjela. He
added that on 21.09.2019 he left the deceased person with Said s/o

Kazanda. He concluded that he did not kill Alex s/o Mwananjela and

prayed this court to dismiss the information and :w"équit him so that he

can join his family.

his colleaguesand that he found his family at home, but he did not see

the importance of calling anyone whom he had found at his home place,
Finally when the court asked him some questions for clarification DW1
responded by saying that he told Deus s/o Donat, Agness d/o

Mwananjela, Side s/o Mwananjela that he was going to
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Forodhani/customs to hide the fishing tools belonging to him and his
colleagues. That he was told by Ester d/o Silas that she found

deceased died in the unfinished house.

As it has been indicated above the accused Adam s/o Mizimu stands

charged for one count of Murder contrary to section 196 and 197 of the

Penal Code. Section 196 establishes the offence of:murder while the

xS

casted onthe pr ecution side, and not the accused person, save for

some exceptional circumstances. The accused need only to raise some
reasonable doubts on evidence adduced against him for him to be given

a benefit of those doubts.

The basis in which such prosecution duty is provided can be ascertained
in a number of cases and provisions of the law which are section
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110(1)(2) and 112 of the Evidence Act, CAP 6 R.E. 2019 (the TEA). Also,
in the case of Maliki George Ndengakumana v. Republic, Criminal
Appeal No. 353 of 2014 CAT at Bukoba (Unreported), the Court of

Appeal stated that,

"It is the principle of law that in criminal cases the duty of the

prosecution is two folds, one, to prove that the offence was committed

seven prosecution witnesses has testified to have seen the accused

person killing the deceased person on the material date. That being the
case, then I have to consider the principles governing the applicability of
circumstantial evidence to see whether the available evidence meets the

conditions for applicability of circumstantial evidence,
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In the case of Jimmy Runangaza v. Republic, Criminal Appeal No.
159 of 2017(unreported) three conditions for the circumstantial evidence
to be relied upon to mount a conviction were given. In providing the

same the Court of Appeal stated, as follows: -

"In order for the circumstantial evidence to sustain a conviction, it

must point irresistibly to the accused’s -guf/ty"(Sée jmon Musoka v.

complete that there. is no escape from the conclusion that within
all human probability the crime was commilted by the accused and

no one efse.”
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Another condition was added in the case of Mark s/o Kasimiri v. The
Republic, Criminal Appeal No. 39 of 2017, CAT at Arusha (unreported)

at pages 16 & 17 in which the Court of Appeal stated thus,

il. That the accused person js alleged to have been the last

person to be seen with the deceased in absence of a plausible

explanation to explain away the circumstances;leading to death,

the second will be, was his death unnatural? Three, is it the accused
person who caused his death? And fourthly, if it is the accused person
who is responsible for causation of the deceased’s death, then the

fourth and last question is did he intend to do so?
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I will deal with the first and the second questions cumulatively as they
are intertwined. It the prosecution evidence that Alex s/fo
Mwananjela was found dead on 22.09.2019 in the morning and his
body was found in the unfinished building. That is grasped from the

evidence of PW4 which is corroborated by the evidence of PW1, PW2,

PW3, PW5 and PW7 who arrived at the scene”of.crime on different

times and found the deceased’s body lying on the floor of:an unfinished

‘building which is located near the housé f.|

by the accused™person who according to the evidence of PW4 which
was also corroborated by that of PW1 and PW5 whose evidence
reveals that he the one who recorded the accused’s caution statement
on 07.09. 2019. In my view such evidence clearly proves the Alex s/o

Mwananjela is dead and his death was unnatural.
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As to who caused his death, it the evidence of PW4 that on 21.09.2019
at evening hours she saw the accused with the deceased person and
one Said s/o Kazanda leaving her home and went to the local bar to
take some drinks. Beyond her expectation she neither saw the deceased

nor the accused nor Said s/o Kazanda getting back after drinking until

the following day of 22.09.2019 morning when she’found the deceased

body in the unfinished house near her hom n she was on her way

to fetch some water.

It also the evidence of PW4that«the’accused was around on that

and Said s/o Kazanda to give him his share resulted from proceeds of

fish sales

W5 reduced the said confession into writing with the
consent of the accused person who certified its contents to be correct

after they were read over to him.

PWS5 prayed to tender the accused caution statement as an exhibit, but

neither the accused nor his counsel objected its voluntariness which tells

22



that the accused made his statement before PW5 voluntarily. Section
27(1) of the TEA provides that, "4 confession voluntarily made to a
police officer by a person accused of an offence may be proved as

against that person.”

I am aware of the need for a police officer to take the accused person to

a Justice of Peace when he finds that the accused co fesses to commit a

crime. Through an Extra Judicial statement propetl

£h

However, as [ ﬁreciate the above position of this court, I wish o say
that the circumstances of this case are distinguishable and do not
necessitate compliance to require an Fxtra Judicial statement. As I have
indicated above, the issue of voluntariness of the accused’s caution

statement was not questioned by the accused nor his advocated and



that is why the same was cleared for admission without going to a trial

within a trial.

In my view the rationale behind having section 27(1) of TEA is to admit
the confession made before a police officer as a proof against the

accused person, if the trial court finds that the same was made

voluntary. The policemen are human being just like ar y others, and not

examined by the"prosecution attorney.

In my view that was a wrong path; the accused ought to do so right at
the time when the document was sought to be tendered as an exhibit
and not at the time he entered his defence. After all he did not even

mention the name of a police who tortured him and he appeared in
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good condition at all times this case was being heard. Hence, I find his

complaint baseless as the same is an afterthought.

Apart from the above, the accused person is alleged by PW4 to have
been the last person to be seen with the deceased person on
21.09.2019 in the evening hours. Of course, PW4’s evidence shows that

he was seen with another person whom PW4 has named as Said s/o

a Alex s/0 Mwananjela ambaye ni rafiki yangu na

Ilanga kuomba nafasi ya kuvua kwenye ngarawa,
hivyo tulienda naye na kuanza kuvua, ambapo tulivua pamoja na
Said s/o Kazanda, tulienda na kurudi majira ya saa 1500 hours
Jjioini ambapo tuliuza Samaki hao Forodhani Ilanga kwa wateja
ndipo tulirudi nyumbani ambapo tulikuwa tunaishi pamoja kwenye
chumba ambacho Said s/o Kazanda na Alex s/o Mwananjela
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wallkuwa wamepanga.Tulikaa hapo hadi kwenye majira ya saa
1820 hours jionj, tulitoka Kwenda kunywa pombe za kienyeji
kwenye vilabu ambapo. tulikunywa hadi usiku kwenye majira ya
saa-2300 hours na kurudi zetu nyumbani tukiwa watatu mimi, Said

5/0 Kazanda na Alex s/o Mwananjela. Tukiwa tumekaribia

nyumbani Alex s/o Mwananjela alitaka alipwe pesa yake elfu kumi

The accused-person in his defence gave no plausible explanation to
explain away the circumstances leading to death of the deceased person
who, as it has been indicated above and admitted by himself, was his
best friend. He only confined himself by give a different story trying to

throw a ball to one Said */, Kazanda which story I find to be a lie and
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an attempt to escape the cloud which shades upon him. I will clarify why

I have said so.

In his defence he said on 21.09.2019 at evening hours he was with the
deceased and Said °/, Kazanda then departed home together but on

the way, he left them and proceeded to his home when he met his wife

and his three children. When cross examined by Ms, Ashura Ally the

accused said he did not see the importance 6

members as his witnesses to prove he wa

"It is a trite law that failure to cross examine a witness on an
important matter ordinarfly implies the acceptance of the truth of

the witness’s evidence”
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Basing on the above principle of law I find that failure of the accused
person to cross examined PW4 who said she saw him as the last person
with the deceased and that on the following day he disappeared at the
scene of ctime mean that he accepted the truthfulness of PW4's

avidence.

Again, the accused’s attempt to raise an alibi defence has in my view

i k-

&7

failed to call neither his wife nor his C}Hil?iilr;en asxd

him in cross examination. In these circumstances therefore no

weight can be attached to his alibi and the trial learned Judge

rightly discounted.it.”
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In the instant case, it is obvious that the accused person could have
been expected to call his family members to prove his alibi; however he
declined to do so despite the suggestions to him by the learned
prosecution attorney. In such circumstances no weight can be attached

to his purported alibi and I proceed to discount the same.

1994 provid_'eé the circumstances in which malice aforethought can be

ascertained. It that case it was stated inter alia that,

V..usually, an attacker will not declare his intention to cause death
or grievous bodily harm. Whether or not he had that intention
must be ascertained from various factors, including the following:
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(1) the type and size of the weapon, if any used in the attack; (2)
the amount of force applied in the assault; (3) the part or parts of
the body the blow were directed at or inflicted.... (7) the conduct

of the attacker before and after the killing”.

In the present case it is evident that the accused person hit the

deceased on the nose leading to internal fracture and bleeding. That is

narrations cle y explains the accused malice aforethought towards the

deceased because as under normal circumstances no one would have
expected the accused and his co assailant to drag assault the deceased
until he saw some blood and thereafter proceed to drag and hide his

body in an unfinished house instead of taking measures by taking their
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