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27/02/2023 & 23/03/2023

MWENEMPAZI, J

Penal Code, Cap 16 R.E 2019. It is alleged that the accused persons on the

30™ day of Ju 020 at Urwila Village within Mpanda District in Katavi

Region murdered one MAIGE S/O MAKENZI,

When the charge was read over to the accused persons, they denied

to have murdered the said MAIGE S/O MAKENZI. They also denied the facts



constituting the offence which have been prepared under Section 192 of the
Criminal Procedure Act, Cap 20 R.E 2019. The accused persons admitted to
their names and personal particulars (name, age, gender, religion and
residence), and that they were arrested and charged with the offence of

murder. The case had to go for trial.

At the hearing the prosecution was

Muhangwa, Learned State Attorney and th de eing handled by

Ms. Angela Remi,

was in the mortuary at Katavi Referral Hospital. He did that after being

assigned to examine the body by his superior. That is which is among the
duties of doctors to perform forensic examination in some instances as this

one.



PW1 testified that he observed that the body had a cut wound on the
face affecting the brain, nose and eyes. During cross examination the
witness clarified further that the injuries were slightly above the eyes which

affected both eyes and they were deep enough to affect the brain. In his

opinion, PW1 testified that the injuries were caused*by a heavy and sharp

uding orbits and __:_naéma cavities had depressed skull fracture on
ontal bone involving the nasal cavities with a number of
anterfor “maxiflar, anterior fteeth extracted two cut wounds

measuring 5 cm on the mandibular”.

There is no doubt according to exhibit P1 the deceased met his demise

in a violent and an unnatural way.



The evidence led showed that the deceased met his untimely death on
the morning of 30" August, 2020, The assailants escaped the scene.
However, a report was made to the police who responded by visiting the

scene of event. The prosecution brought WP 7593 D/C Salome, a police

Y

officer who recorded a witness statement of Ester Machia the wife of the

deceased.

-

The arrangements of events was as f ows, that o

Act, Cap 20 R.E 2022. The defence did not file any objection thus the said

WP 7593 D/C Salome testified as PW5.

PW5 testified that on 30/8/2020 she was assigned to record the

witness statement of Ester Machia, which assignment she complied with on

4



the same day. In the witness statement she recorded, the witness stated
that on the night they were invaded she was able to identify Mabula sfo and
Mwigulu s/o who are their neighbors; they had sticks and clubs in their hands

and after breaking doors, her husband ran away. The assailants ran after

him, she in turn screamed making an alarm and shé went to the house of

The drawing show that from the house where the assailant invaded to the
place where the body of the deceased was found is 50 meters. Thus, reading
the sketch map exhibit P6 and Ester Machia’s statement exhibit P5; the

deceased ran for the distance of 50 meters before being over powered and
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succumbing to death due to the attacks and beatings he received from the
assailants. PW6 also testified that he was assigned to handle investigation
file No. MPA/IR/3666/2020 in connection to the murder of Maige s/o
Makenzi, Since they had already interviewed Ester Machia, the Police

collaborated with sungusungu to arrest Mabula Mivandu @ Nyau and

Mwigulu s/o Joseph @ Zengo were arrested.

on the'foad to Mwankuru' by D/Cpl. Celcius Mosha and Shija Mathias. After
the arrest, taken to Mpanda Police Station at around 13:00 hours..

He was interrogated and his caution statement recorded by Detective Salum.

In the bid to prove charges against the accused persons the

prosecutions are duty bound to produce evidence which links the accused



persons with the unlawful acts leading to death of the deceased herein
named. In our case the deceased was attacked by the assaflants whereby
the wife of the deceased, Ester Machia recorded a witness statement
(Exh.P5) pointing at accused persons as perpetrators. of the whole event.

The witness in her statement, stated that she recognized the voice of Mabula

and Mwigulu before the door was broken but later.she was:able to identify

village. When Mabula Mwandu calted him, he wanted that they meet at the

Kalabi river. He went there and met Mabula Mwandu with other three guys.
He was informed the nature of the job, that it is killing Maige s/o Makenzi.
He was also informed that they have been hired by Lugwisha who allege
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Maige Makenzi has affairs with his wife and he wants to kill Lugwisha.
Lugwisha wants Maige Makenzi be killed; and for the job, Lugwisha offered
Tshs. 400,000/= before killing and Tshs. 300,000/= after they have killed

Maige S/o Makenzi.

After the briefing and agreeing to work together; they went to the

to the weddi e three guys went to town.

The caution statement by Mwigulu s/o Joseph @ Zengo was admitted
as exhibit P4, The narration summarized herein above are contained in the

said exhibit.



The accused Mwigulu s/o Joseph @ Zengo also recorded an extra
judicial statement before Hon. Suzana G. Matemu (PW3), Justice of peace,
which statement was admitted in evidence as Exhibit P3. According to PW3,
after he had interviewed the suspect to establish that the suspect wanted to

record an extra judicial statement voluntarily and being:satisfied that indeed

that is the situation, she started recording an e

ment,had the co

in attempt to escape. They pursued him and attacked him. In the statement

the relevant part is recorded as follows:

"Majira ya saa 00:00 hours tulifanya maandalizi ya kutafuta fimbo

kubwa ajili ya kukamilisha malengo yetu ya kuhakisha tunampiga

9.



MAIGE 5/0 MAKENZI na kumuua. Majira ya saa 01:00 hours za
usiku wa tarehe 30.08.2020 tulifika nyumbani kwa MAIGE na
tukazingira nyumba yake, alikaa Ngasa na jamaa zake wawili na

nyuma ya nyumba tulikuwa watu wawilj, walio kuwa mbele ya

miango ambao ni Ngasa s/o na wenzake waliotokea mjini walianza

u wawili walio toka mijini siwafahamu majina

Wakamz:d__ mbna lzbmkamata na kuanza kumpiga na fimbo
kubwa.na kufa, /(I'Wc: kumuua. Ndipo watu watatu wakaenda myjini
ambao ni NGASA S/0? na wenzake wawili mimi na MABULA 5/0
NYAU tukaenda harusini tulikaa pale harusini hadi majira va saa

04:00 hours za usiku majira hayo mimi nikaondoka maeneo ya

harusi kuelekea nyumbani nikamwacha MABULA akibaki pale eneo
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la harusi. Siku ya tukio hilo mimi nilivaa nguo-aina ya suruali Jins
rangi nyeusi yenye mabaka, raba nyeusf na jaketi lenye rangi ya
pinki ambazo askari walizikuta nyumbani kwangu kwenye jaketi
kulikuwa na madoa ya damu ambeayo ifitoka kwenye mwili wa

MAIGE wakati tunampiga na fimbo kubwa na kufanjkiwa kumuuwa.

Bwana MAIGE S/O MAKENZI nakumbuka: fimbo “t zo0  tumia

B

plan to kill him (Lugwisha s/o0 Swea) so that he may continue with his
relationship with the wife of Lugwisha s/o Swea. At the same time Mabula
s/o Mwandu told Lugwisha s/o Swea that Maige s/o Makenzi had affairs with
his elder wife,
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The two struck a deal to kill Maige s/o Makenzi. The said Lugwisha
s/o Swea contracted Mabula s/o Mwandu as an assassin together with other
persons he will recruit in the course of preparations. Lugwisha s/o Swea
agreed to pay them Tshs, 2,000,000/=. The money will come from the
proceeds of selling cows. After the conversations h&:jooked for parties to

assist him in the killing of Maige s/o Makenzi:£ He found Mwigulu Joseph,

watu watano. Anasema wengine rii Ngasa ambaye amemiahamu

kwa jina moja na kuna mtu wa tano ambaye hakumjua jina.
Mshtakiwa anasema walikuwa na marungu, Mshtakiva anasema

walipofika kwa marehemu walivunja miango kwa kukanyaga.
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Anasema marehemu Maige Makenzi alitoka ndani. Mshtakiwa
anasema walimkimbiza marebemu kwa sababu alikimbia.
Mshtakiwa anasema marehemu wakati anakimbizwa alipigwa kwa
rungu akaanguka. Anasema aliyempiga ni mmoja wao ambaye

hakumjua anasema marehemu akiwa ameanguka.chini walimpiga

jas worked. in two groups. While searching the suspects, the

group of:Shija s/o Mathias were able to see Mabula s/o Mwandu
hiding in the bush. When they saw him he had a bag on his back.
When he saw them he threw the bag and ran away. He ran away

from sungusungu milftiamen.
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They took the bag which had been thrown, they found jt containing
clothes belonging to Mabula Mwandu after inspecting them they
saw some had blood stains. In the bag there were one sweater,

two pairs trousers jeans — blue and light blue in colour, They saw

brown open shoes and two shirts. The items wére in a black bag.

by D/Cpl. Celcius Mosha and Shija Mathias.

After the accused had been arrested and interrogated the accused

admitted to have committed the offence of killing; and since the arrest had
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also done in line with clothes which they were wearing, they also admitted

and identified their clothes.

The second accused recognized clothes as follows: one jacket, one

black trouser, black shoes and belt. The first accused identified the black

bag, one sweater, two trousers blue and light blue, blagk bed sheet, brown.

open shoes and two shirts,

fith.the evid nce as summarized herein the Court made a ruling that
the prOSecut.i.bn‘"“h-:—\l:d made a prima facie case against the accused person.
They were thus addressed in terms of Section 293(2) of the Criminal
Procedure Act and the accused opted to defend themselves on oath. They

had no witnesses. In their defence the accused persons testified denying
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evasively to have committed the offence. The first accused person testified
as DW1. In his testimony he denies to have committed the offence. But

that he was coerced by the police to mention the names of those he is

alleged to have committed the offence together.

Makenzi has*begn’invaded. He responded to the call and stayed at the
funeral until dawn, 6: 00 hours, His participation at the funeral was for two

days 30 — 31/08/2020. Then he received information from his other wife
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Elizabeth Kashinje who resided at Itenka that his child is sick. He went there

and stayed until on 4/9/2020 when he was arrested.

According to DW2 at first he denied that he knows Mabula s/o Mwandu
but later he agreed and admitted to know him. Later he was taken to the

- Justice of peace where he denied to know anything rél"a;_ d to the event of

o

It when theéy, took:me at the lock up I said I was sleeping home.

er Detective Salum came in Court, I heard, He asked me
few question but he said many things. I remember Suzana
Matemu. There Isaid a few things but here she said a lot of things.
I know Mabula s/o Mwandu I could not say I know him because
they said he has been arrested alfegedly for committing the offence

17



of murder1 did not run away from Urwila. I was at my home at
Itenka. I did not recognize any of the clothes which were

tendered”.

After the defence side had rested their case, the prosecution counsel,

Mr. Gregory Muhangwa, Learned State Attorney infépi‘ ed the Court that

T

tboth counsels

they did with’ “aforethought.

The counsel has submitted that it is uncontested that the deceased
met unnatural death as testified by PW1 EDWARD S/0 BUCHEYE. That is

also illustrated in exhibit P1, Post Mortem Examination Report. The summary
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of the said evidence has been incorporated in this judgment herein above.
The guestion is who are the perpetrators of the acts leading to the injuries

and demise of Maige sfo Makenzi.

The evidence of WP 7593 D/CPL Salome is clear and unchallenged that

she recorded the statement of ESTER D/O MACHIA on the, 30" August, 2020.

&,

and Mwigulu sfo Josephg nd after?

fy the a *?;lsed'-per_son by recognizing their

event:: The counse| has:submitted that the issue of recognition could not

arise as they, were the same accused persons who invaded the deceased
residence and eventually kiiled him. He submitted that it has been regularly
pronounced that recognition is more refiable than identification. He cited the
case of Jumapili Msyete Vs. Republic, Criminal Appeal No. 110 of 2014
at page 16 that:
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"In the present case, the type of identification relied upon Is that
of recognition, according to PW2 and PW3, the appellant was their
neighbor in Ilembo Village. The appellant admitted that he was a

resident of Hembo Village...”.

The counsel submitted that the present case was not a matter of

S

He,submitted t
o G

the*Republic, Criminal Appeal No. 375 of 2006

i
o

-,

ey S

which the appellant was recognized by witness PW1
who knew him. This was clearly a case of recognition rather than

identification and it has been observed severally by this Court,
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recognition is more satisfactory more assuring and more reflable

than that identification of a stranger”,

The statement of ESTER MACHIA was tendered under Section 34(B)

(1) and (2) (a), (b), (c), (d), () and () of the Evidence Act, Cap 6 R.E 2019.

)

judicial statements are exhibit P2 and P3.

confession ;which is freely and voluntarily made by a person
accused of an offence in the immediate presence of a magistrate
as defined under the Magistrates’ Court Act, or a justice of peace

under that Act, may be proved as against that person’.
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The accused persons, also admitted before the police. officers at
various times and dates when being interrogated. Their caution statements
were admitted as exhibit P4 and exhibit P9. Being caution statements for

Mwigulu s/o Joseph and Mabula s/o Mwandu respectively. The law provides

under section 27 of the Evidence Act, Cap 6 R.E 20:2'2“”"’_ at:

itted that a person who confesses his guilty is a best
witness. The accused persons implicated each other equally, they are both
accomplices’ evidence which according to section 142 of the Evidence Act,

Cao 6 R.E 2022 it is admissible. It reads: -
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“An accomplice shall be a competent witness against an accused;
and conviction is not illegal merely because it proceeds upon the

uncorroborated testimony of an accomplice”.

Then Counsel submitted that such evidence may be used by the Couirt

to found conviction even without corroboration; if satisfied that the evidence

dully corroborated ghd convict the accused persons.

The counsel submitted that in most instances in our case the accused
objected to the tendered evidence at later stages of the proceedings which
is not proper. He cited the case of Hawadhi Msilwa Vs. Republic,
Criminal Appeal No. 59 of 2018 where it was held that:
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“Failure to object to the admissibility. of the cautioned statement,
the appellant is now stopped from denying his statement at his

stage”.

The Counsel for the prosecution therefore, prayed that this court

disregards the objections made to the statements during;

defence case.

\:“S- br

ke

ought by the prosecution,

nd and that the. principles on circumstantial

In that regard to the contradictions, the Counsel pointed out at
caution statement recorded by E. 278 D/SGT. Salum who testified as PWS5.
She. compared the original caution statement tendered in Court and the

typed statement which was served to the Counsel in the dock brief. That

24.



the original shows the 2™ accused recorded his caution statement on
4/9/2020 while the typed one shows the caution statement was recorded on
the 1/9/2020. She submitted that it raises doubt on the genuineness of the
tendered caution statement.

o

£ Y
On failure to bring the material witness who was With the deceased on

submitted that'although her statement

N

. exhibit that deprived them of an
- maker of the statement, Ester

e was able to identify by voice the 1%

only a héa‘ ay knowledge of the facts which occurred on the night. She could
not clarify further even if she was cross examined by the defence. More so,
she did not name the accused persons at an earliest possible time. The
counsel for defence cited the case of Marwa Wangiti Mwita and Another
Vs. Republic [2002] TLR where it was held that:
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"The ability of a witness to name a suspect at the earliest
opportunity is an all important assurance of his reliability; in the

same way an unexplained delay or complete failure to do so should

put a prudent Court to inguiry”,

’a Damas Lulu Mponeja

W

2d. this Court to draw an adverse inference relying on

the caseof Azizi ﬂilédallah'Versu's Republic [1991] TLR No. 71 (CA)

where it was h

"The prosecutor is under prima facie duty to call those witnesses
who from their connection with the transaction in question are able
to testify on material fact. If such witnesses are within reach but
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are.not called without sufficient reason being shown, the Court may

draw an inference adverse to the prosecution”,

Thirdly, that there is no any witness out of seven witnesses who saw

the accused persons commiitting a crime hence violating a principle of law in

point out to the accused persons

Republic, Criminal Appeal No. 185

as exhibit P7. No efforts were made to establish the DNA linkage. She prayed

that the charges be dismissed and accused be set free.

I have had an opportunity to hear this case and also to read the final
submissions by the Counsels, for prosecution and for defence. The accused

27



persons are alleged to have murdered Maige s/o Makenzi on the night of
30/8/2020. In the trial we have seen the prosecution called PW5 WP 7593
D/CPL. Salome who recorded the witness statement of Ester Machia, the

deceased’s wife who was present with the deceased on the night they were

invaded. It is the statement of this witness whichs led the police and

Procé'd_‘_ e Act, Cap 20 .E 2022 and also a notice to tender a witness

statement Under section 34B (1) and 2(a), (b), (), (d), (e) and () of the
Evidence Act, Cap 6 R.E 2022 and section 10(7) of Criminal Procedure Act,

Cap 20 R.E 2022.
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The hearing of this case commenced hearing on 20/02/2023 and on
the same date the defence were served with both the notices. The defence
never informed the Court that they are objecting to the calling of the witness
nor objecting to the tendering of the witness statement when the witness

2

prayed to tender it as evidence [ Refer testimony of BWS WP 7593 D/CPL.

Salome testified in Court on 21/02/2023 243,0f the typed

proceedings.] It is clear that the defence-f-%? d not e jec

I

C?éy

o

PL Salome. In the case of

£ b

D/

ik

always be better placed to explain what the document is afl about,

the intricacies, if any, relating to the said document, etc. in the
process, the said witness could always be examined and cross ~
examined on the said document”,
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In this case the statement was tendered because the witness is said
to have shifted to another place not known to call and all reasonable steps
have been taken to procure her attendance but she cannot be found. The
prosecution attached a summons which is endorsed by the harmlet

chairperson Sauti — Street.

d pe %_smons..early after she

",

relevance of the ifl;dg c‘e_m?or-' the purpose of proving charges against the

pr Y

accusedipersons. .poiﬁ?ed out, recognition of their voices by Ester Machia,

then identific wvisually with the aid of Solar bulb led to their arrest later.
The evidence as per PW6 shows that the statement pointed to the starting

point of investigation. When the police teamed up with the sungusungu
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were able to arrest Mabula Mwandu and Mwigulu Joseph on the 01/09/2020

and 04/09/2020 respectively.

The arrest of the acclised persons led them to record their cautioned

statements and extra judicial statements. Mabula s/o Mwandu recorded his
caution statement before D/Cpl. Celcius Mosha who i

terrogated him and

had an affair with his wife and alspiMabu

s that Maige Makenzi was seducing other

save forthe fact that he was called and engaged by Mabula s/o Mwandu to

kS

participate i illing of Maige s/o Makenz.

The two accused person again admitted that the clothes which were
seized by PW6 belonged to them. This is exhibited by certificate of seizure

exhibit P7 collectively for both accused persons.
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It is clear in the facts that the involvement of the accused person is
pointed out by Ester Machia, admitted by the accused persons after arrest

in their statements and also the clothes which were seized by PW6.

The defence has complained and argued that though the clothes had

blood stains but the DNA was not tested to link the éa e with the accused

accused person in this case was firmly founded on cogent evidence of

recognition and identification by Ester Machia and strengthened by their
admission and confession. There is no doubt therefore the accused persons

are the assailants who assaulted Maige Makenzi to death.
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As to whether there is any malice afore ~thought, it is clear from the
nature of injuries inflicted to the deceased. PW1 testified that the deceased
had traumatic brain injury due to beings truck with a heavy and sharp object.
‘The accused persons in their admission and confession said they used clubs

and stick to assault the deceased. Depending on ‘the force used it was

accused: J_‘ersorfis*- in this case had a plan to assault Maige s/o
Makenzi beca e is used to have love affairs with their wives. They
prepared sticks and clubs to use as weapons and executed their intent. The

circumstances as they are clearly shown, they had malice aforethought
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