IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

SUMBAWANGA DISTRICT REGISTRY
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO. 56 OF 2022

(Originating from Miele District Court at Mlele in Criminal Case No. 39 of 2021)

SAYI S/O SAMWEL L e R T TP L IR e TP T
VERSUS

THE REPUBLIC......... annessunnann vy

14/03/2023 & 05/04/2023

MWENEMPAZI, J:

Mlele Distri évi’ Region, the accused was found in possession of 120.1
grams. of prohibited plants namely Cannabis Sativa commonly known as
“Bangi” without having a permit. When the charge was read over and

explained to him, the accused (appellant) denied to have committed the

offence. However, upon hearing of the case, the accused was found guilty
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to charge and was convicted with the offence of unlawful possession of
prohibited plant Contrary to Section 11(1) (d) of the Drugs Control and
Enforcement Act, Cap 95 R.E 2019. The accused (now convict) was

sentenced to serve a term of thirty (30) years imprisonment in jail.

The appellant is aggrieved with both conviction and.sentence. He has

set aside and that he be released so that he can go back home to take care

of his family.



On their part the respondent through Ms. Safi Kashindi, Learned State
Attorney, they are supporting the appeal. The reason for support is the error

accessioned during preparation of the charge sheet.

The appellant was charged with the offence of UnlawaI possession of

prohibited plants Contrary to Section 11(1) (d) of th rugs Control and

amounting to contravention of the provision of this Act, commits an
offence and upon conviction shall be liable to imprisonment for a

term of not less than thirty years”,



The counsel submitted that the offence stated in the charge sheet is
unlawful possession of prohibited plants. But the statement of the offence

refers to the law on prohibition of cultivation of certain plants or substances.

Therefore, in the charge sheet the statement of the offence and particulars
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plants. According to Section"32 of Criminal Procedure Act, Cap 20 R.E 2022

ery charge ofinformation shall contain and shall be sufficient if
it contains, a atement of the specific offence or offences with
which the gccised person is charged, together with such particulars
as may be necessary for giving reasonable information as to the

nature of the offence charged”.,



It is a prescription how the charge should be. It will be complete where
it has a statement of the specific offence and particulars of the offence as to
disclose the nature of the offence. Section 135 (a) of the Criminal Procedure

Act, Cap 20 R.E 2019 provides for the mode in which the offences are to be

charged.

case of Rol;;e Madololyo and Another Vs. Republic, Consolidated

Criminal Appeal No. 46 & 428/2019 Court of Appeal of Tanzania (CAT):



"Being found guilty on a defective charge based on a non
existent section entails that the appellant did not receive a fair

trial”.

The counsel concluded that since the charge did not disclose the

offence which the appellant ought to have been cHarged with, he was

IN THE DISTRICT COURT OF MLELE

AT MLELE
CRIMINAL CASE NO: 39 OF 2021
REPUBLIC

Vs,



SAYI S/0 SAMWEL
CHARGE
STATEMENT OF OFFENCE
Unlawful possession of prohibited plants: Contra;y'to- Section

R

11(1) (d) of the Drugs Control and Enforcement A [Cap 95 RE

a:reference is made to the prohibited plants but
the testimony in the,proceedings s referring to Narcotic ‘drugs’. The counsel
for the Respondent.is right in the submission that the accused (appeliant)
was charged with the wrong provision of law but also the evidence tendered

was on being found with prohibited drugs and not on cultivation of the

prohibited plants.



In the case of Isidori Patrice Versus the Republic, Criminal Appeal

No. 224 of 2007, Court of Appeal of Tanzania at Arusha, held that:

"It is now trite law that the particulars of the charge shall disclose

the essential elements or ingredients of the offence. This

s

requirement hinges on the basic rules of criminal

and evidence
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to the effect that the prosecution has tofﬁ Prove. t/zat‘ :

committed the actus reus of the offence charged:wi hithen céésafy

mens rea. Accordingly, the parti rder to ive the accused
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"The principle has always been that an accused person must know

the nature of the case facing him. This can be achieved if a charge

discloses the essential elements of an offence”.






