


The respondent resisted the application by contending in the counter
affidavit that there is no any illegality in the decision as alleged and that
the applicant has not adduce sufficient reasons to warrant the granting of

this application.

At the hearing of the application, the applicant enjoyed the legal service of
Mr. Emmanuel Kyashama, learned advocate, whereas Mr. Dickson Sanga,
learned advocate appeared for the respondent. The application was argued
by filing written submissions.

On illegalities, the applicant’s counsel submitted that the drawn order in
Misc. Civil Application No. 21 of 2017 does not reflect the reasons for the
decision in the ruling. The reason for disposal of the application in the
ruling; he argued, was that the applicant failed to account for each day
while the drawn order shows that the application was disposed on a
preliminary objection. In his view, this is contrary to Order XX Rule 6(1) of
the Civil Procedure Code, Cap. 33 R.E 2022 which provide that the decree

shall agree with the judgment, the same applies to drawn order and ruling.

He submitted further that there are illegalities on the face of record as oath

was not administered to the witnesses and signature not apprehended
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after recording witness statements contrary to Order XVIII Rule 5 of the
CPC and section 4(a) of the Oaths and Statutory Declarations Act [Cap. 34
R.E 2019]. To buttress his submission, he cited the case of Unilever Tea
Tanzania v. Godfrey Oyema, Civil Appeal No. 416 of 2020, Court of
Appeal of Tanzania (CAT) at Iringa. He also cited Eqbal Ebrahim v.
Alexander K. Wahyungi, Civil Application No. 235/17 of 2020, CAT at
Dar es Salaam (unreported) and The Principal Secretary Ministry of
Defence and National Service v. Devram Valambhia [1992] TLR.

182 which provide that illegality is sufficient ground for extension of time.

On the ground of technical delay, the applicant’s counsel submitted that
the applicant has been in court records since 2013 challenging the
impugned judgment. He argued further that when Misc. Civil Application
No. 21 of 2017 was struck out on 14™ August 2019, on 12" September
2019 the applicant filed his Notice of Appeal which was later struck out on
3" May 2021 for failure to take essential steps consequently Civil Appeal
No. 96 of 2020 was then withdrawn on 29" September 2021. The applicant
then filed the present application after the lapse of 36 days as she was
taking steps to institute the present application. In his view, the doctrine of

technical delay is applicable in the circumstances. To support his argument,
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Investment Ltd, Civil Revision No. 1 of 2010, CAT at Dar es Salaam
(unreported). He distinguished the cases cited by the applicant on failure

to administer oath.

In his rejoinder, the applicant’s counsel reiterated his submissions in chief
and differentiated the cases cited by the respondent. On the authenticity of
the proceedings, he argued that the proceedings are notarized as true copy

of the original.

The issue for determination in this application is whether the applicant has
adduced sufficient grounds for this court to exercise its discretion to grant

externsion of time.

In an application for extension of time, the applicant has to show sufficient
reasons for the court to exercise its discretion. What amounts to good
cause is a question of fact and depends on the facts of each case. Some of
the factors were considered in the case of Lyamuya Construction
Company Ltd v. Board of Registered Trustee of Young Womén‘_’-s
Christian Association of Tanzania, Civil Application No. 2 of 2010, CAT
at Arusha (unreported). The factors are accounting for all day of delay, the

delay should not be inbrdi__iﬁate--, the applicant must show diligence and not
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apathy, negligence or sloppiness in prosecution of the action that he
intends to take; and the existence of a point of law of sufficient importance
such as the illegality of the decision sought to be appealed against. The
applicant’s application is based on three reasons which are irregularities,

illegalities and doctrine of technical delay.
I will discuss each ground raised by the applicant.

For a point of law to constitute a good cause for extending time, it must be
of sufficient importance and apparent on the face of the record. The
applicant alleged that the trial court did not administer oath to witnesses. I
have checked the original record of the trial court, the trial court
administered oath to all witnesses before they testified and signed after
recording each testimony. On the variance between the ruling and the
drawn order, the learned counsel for the applicant has argued that it
violates. Moreover, the applicant also alleged that the judgment and decree
were extracted on different d'afes contrary to Order XX Rule 6(1) which
analogously apply to drawn orders. With respect to the applicant’s counsel,
the said provision requires the decree to contain the date on which the

judgment was pronounced. The drawn order at issue duly complied with
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Court: Ruling delivered in chambers in the presence of the Mr.
Jonathan Wangubo, learned advocate for the applicant and the
respondent in person,

Sgd: M. A. MALEWO
DEPUTY REGISTRAR

31/3/2023
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