


1. That the tribunal erred in law and fact by holding that the
appellants were trespassers in the suit land while it is the

respondent who invaded the suit land.

. That the tribunal erred in law and fact to decide in favour
of the respondent without considering the long
oceupation and use of the suit land by the appeflants
without any interruption.

3. That the trial tribunal erred in law to deny right fto be

heard on preliminary objections raised by the appellants,

4. That the trial tribunal erred in law and fact for failure to

advocate.

evaluate and critically analyze the evidence on record

hence reached the said decision.

. That the trial tribunal erred in law and fact by considering
the improvements made on the suit land by the 2
appellant.

The appeal was argued by way of filing written submissions where the
appellants were represented by Mr. Omary Khatibu, learned advocate while

the respondent enjoyed the services of Ms. Joyce Francis, learned

In supporting the appeal, the appellant’s counsel argued the 1%, 2" and 5™

grounds jointly. He submitted that the 2™ appellant has been in possession
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of the suit fand for more than 12 years consecutively and made
improvements therein without any interruption. The improvements include
two small huts built in 1998, and trees such as mango, cassava, bamboo
and guava trees. To support his argument on long use of land without
interruption he cited the case of Thomas Matondane v. Didas

Mawakalile & 3 Others [1989] TLR 210.

He contended further that even during site visit, the 2™ appellant clearly
testified on the physical features contained in the suit land unlike the
respondent. Thus, the appellants” evidence was heavier than that of the
respondent, therefore, entitled to win the case as it was the position in

Hemed Said v. Mohamed Mbilu [1984] TLR 113.

On the third ground, the learned counsel submitted that a preliminary
objection can be raised at any time before judgment that before hearing,
the appellants raised a preliminary objection. However, the tribunal
ordered that the matter proceed for hearing without affording the parties
right to address it on the preliminary objection. In his view, this is an
infringement of the principles of natural justice as observed in Mbeya —
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was infringed but in the present case the right to be heard was not

infringed.

On the 4" ground, the respondent’s counsel argued that the respondent’s
evidence was sufficient to persuade the tribunal to decide in his favour.
She submitted that the appell'ants did not cross examine the respondent’s
witnesses. On failure to summon the respondent’s wife he submitted that

the witness could not be called due to health issues.

In rejoinder, the appellants’ counsel basically reiterated his submissions in

chief and added that parties are bound by their pleadings filed in court.

It is my view that the 1%, 2" 4% and 5" grounds of appeal can be
determined under one complaints that the trial DLHT erred to hold that the

appellants are tresspassers to the suit land.

I have examined the evidence on record, there is no dispute that the suit
land was a property of Mwanzali Lupituko Kiswaga. According to Sebastian
Kiswaga (DWS5), Mwanzali is the father of Damson Mwanzali Kiswaga.
Damson is the father of the 2" appellant. The respondent claim to have
acquired the suitland in 1989 from the owner (Mwanzali) upon exchanging

it with his land at Ugele. To the contrary the 2™ appellant claims. to have
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proof of that deal. All the Mwanzali family members who testified on the
side of the 2" appellant denied awareness of it. I have evaluated the
evidence on record I am satisfied that the learned chairperson erred to
believe the respondent’s story. This is because according to the 2™
appellant, Mwanzali died in 2002 while in possession of the suit land. She is
supported in that respect by Thobias B. Kiswaga (DW2). Similar evidence
was given by Sebastian Kiswaga (DWS5). After death of Mwanzali his son
Damson inherited the farm and used it up to his death in 2005. That is
when the 2" appellant inherited it per her evidence which is supported by
DWS5. Therefore, her title is founded on inheritance rights not long usage.
In his.-'. evidence the respondent did not explain why after the alleged
exchange, the farm remained under Mwanzali. Mwanzali house’s remains
are still apparent on the suit land together with houses constructed by the
2" appellant thereon. The same were shown by the 2™ appellant when the

DLHT visited the /ocus in quo.

The only evidence about the respondent ownership and use of the dispute
land is that of PW2 and PW3. PW3 is the son of PW2. PW2 claimed that
she witnessed the farm exchange and, thereafter, the respondent allowed

her to use it from 1989 - 1991, I do not believe their story in light of the
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