IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA

DC. CRIMINAL APPEAL NO. 46 OF 2022

(Originated from the judgment of the District Court of Mpand. . Mpanda in Economic

Case No. 01 of 2021)
LEONARD /¢ MACHO .........

LUCAS °/o BEDA@NGOZI.........

REPUBLIC

The appélll lantSbOt Le_onard Macho ahd Lucas Beda@Ngozi were arraigned
in the District Court of Mpanda at Mpanda on charged with three counts;
one unlawful entry into the National Park contrary to section 21(1)(a) and
(2) of the National Park Act, [Cap 282 R.E. 2002 as amended by Act No. 11

of 2003, The second count was unlawful possession of weapons contrary
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to section 24(1) (b) and (2) of the National Park Act. The third count was
Unlawful possession of Government Trophy contrary to section 86(1) and
2(c) (iii) of the Wildlife Conservation Act No. 5 of 2009 read together with
Paragraph 14 of the First Schedule to and section 57(1) and 60(2) of

Written Laws (Miscellaneous Amendments)(No. 2) Act No. 4 of 2016 read

together with paragraph 14 of the First Sche and 'section 57(1) and

60(2) of the Economic and Organized Crime

the two accused were

UsD 6 0 equivalent to ourteen Million Six Hundred Fifty Thousand Seven

ix cents nine (Tshs. 14,656,796.9/=) the property of

Tanzania Government without a permit thereof.

Being unsatisfied with the conviction and sentence of the trial court, the
appellant came before this court armed with two grounds of appeal. I take
liberty to list their grounds of appeal thus:
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1. That, the trial court erred at law and fact to convict the Appellants
with the offence of Unlawful possession of the Government trophy
which was not proved beyond reasonable doubt.

2. That, the trial court erred at law and fact by convicting the appellants

on the weakness of the evidence of the defence instead of the

strength of prosecution evidence.

At the hearing of the appeal before this court, the appell present,

cOnwctlona”ds ntence passed by the trial court. She submitted on the
first ground of -a.ppeal' raised by the appellants that who allege must prove
before the court, she referred section 110(1) of Evidence Act, Cap 6 R.E.
2022. In proving the charged offences, the prosecution side provided a

total of six witnesses. The three witnesses, one being PW1 who is Wildlife
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Officer, Katavi National Park his evidence is shown at page 16 of the
proceedings, the second being W2 who is a Park Ranger, Katavi National
Park his evidence is shown at page 23 of the typed proceedings, and PW4
who is a Park Ranger, Katavi National Park whose evidence is shown at

page 32 of the said proceedings. All three witnesses are wildlife officers at

the Katavi National Park, they are arresting officers an

stified on how

they arrested appellants and found them.in possessit weapons inside

National Park.

t by referring this court to the case of Martin

iminal Appeal No, 428 of 2016 (unreported) CAT

“A4s @ matter of principle, a party who fails to cross examine a witness
on a certain matter is deemed to have accepted that matter and will
be estopped from asking the trial court to disbelieve what the witness

said”.



Further, she referred at page 46 of the typed court proceeding and
submitted that the 2" Appellant did not object his cautioned statement to
be admitted as an exhibit and marked as exhibit P4, though she noted that
the contents of the two cautioned statements were not read over before
the court. Hence, she prayed this Court to expunge exhibits P4 and P5

from the record as no inquiry was conducted to:admit the same.

Furthermore, she submitted that the evidence tést___q j hree witnesses

was correct and the witnesses were cre Je refé ed this court to the

case of Goodluck Kyando v Rep blic;. TLR 2006 'Vét page 367; and

defence. side, bu seems the appellants challenged the trial court for not

consideri-ri:;éj'-:?'?'the_i'r fence She contended that this Court is in a position to
consider the evidence of the defence case, where the defence evidence has

not being considered by trial court, and come up of its own conclusion,



Having heard all the submissions by both parties in this case, I think this
appeal can conveniently be disposed of by a thorough scrutiny of the
evidence in record so as to ascertain whether or not the prosecution
witnesses were credible and worth of belief on the incidents of unlawful

entry into the National Park, unlawful possession -of-r-.y;g{gapons and unlawful

possession of the Government trophy.

tated in the case of

8 of 2001(unreported)

other ways. \:Orf?e, when assessing the coherence of the
stimony of that witness and two, when the testimony
of that witnesses [s considered in relation to the
evidence of other witness including that of the accused
person. In those two occasions, the credibility of a

witness can be determined even by a second appellate
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To bolster her proposition, she referred this court to the case of Jafari
Mussa v Republic, Criminal Appeal No. 234 of 2019 page 11 wherein it

was stated that:

"In the past, failure to consider defence case used to be
fatal irregularity however with the Workof progressive

Jurisprudence  brought by case

changed. The position as it /s

not being considered by

to step in the shoes ofthe first.of the _ppé//afe Court to

consider the ‘defence case and come up of its own

conclusion’

Having said all-the above, thelearned State Attorney submitted that the

y the__.__app'ella'_mt; has no merits, thus she prayed that the

same be dismisseéi‘.-;:._:ah ~prayed this court to upheld the conviction and

sentence.

In rejoinder, the appellants told this court that they had nothing to add
rather than praying to this court to consider their grounds of appeal and

set them free.



court when examining the findings of the first appellate

court”,

On the other hand, 1 am aware of the settled position that, where the

defence has not being considered by Court below, this Court is entitled to

step in the shoes of the first of the appellate Court to consider the defence

case and come up of its own conclusion.

Guided by the above settled position I mtend to ¢ V.laenc_e laid

at the trial court in relation to the ve - Is, the conviction

and sentence of the appellan s'in conn gtlo_n""' f the offence charged.

Admittedly, T agree with the learned State Attorney that the exhibit P4 the

The law |s settle “that, failure to read out the contents of exhibit after
admission in evidence is an incurable irregularity as it violates the
accused’s right to a fair trial (the appellants in the case at hand). In case of
Robinson Mwanjisi and 3 others v Republic (2003) TLR 2018, the

Court stated among other things:-



"Whenever it is intended to introduce any document in evidence, it
should first be cleared for admission and be actually admitted, before

it can be read out...”

As rightly submitted by Learned State Attorney, the effect of such an

irregularity is to expunge respective document from the record. See the

case of Sunni Amman Awenda v Republic | No..393 of

2013 (unreported).

Regarding exhibit P5 be expunged fro 0 some procedural

an inquiry or trial within trial has to be
the accused: pérson objects admission of the cautioned
stateﬁi.._..__gt on ground that the accused person denied to have recorded the

cautioned stateme . This position has been emphasized in the case of

Twaha Ally and 5 others v Republic, Criminal Appeal No. 78 of 2004,

CAT (unreported).

“If that objection is made after the trial Court has informed

the accused his right to say something in connection with
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alleged confession, the trial Court must stop everything
and" proceed to conduct an inquiry (or a trial within trial)
info the voluntariness or not of the alleged confession.
Such inquiry should be conducted before the confession is

admitted in evidence”,

PW5” That was a ground for the. trial _\:ou__rﬁt' o conduct the inquiry. The
trial Court was not ce ct | admit th céati.oned statement, I therefore
concur with

record

Back t the evidén: remained in the record, the question will be whether

the remainmgpro ecution evidence is sufficient to warrant conviction
against the appellants herein? The cardinal principal of our criminal law is
that the one who alleges existence of a certain fact must prove its
existence. This can be ascertained from the provisions of the TEA as well

as the case law. Section 110(1) and (2) of TEA provides that:-
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(1) "Whoever desires any court to give judgment as to any legal right
or liability dependent on the existence of facts which he asserts must

prove that those facts exist...”

(2)"When a person is bound to prove the existence of any fact, it is

said that the burden of proof lies on that perscﬁ%

The duty of the prosecution side before the tri

ingredients of offence which the appellan

found with unlawful po ssession. of Gove

ingredients, the. prosecution-: de brought PW1, PW2 and PW4 who are

when th_é'j}-.Wer'e cutting trees; the appellants were searched and found

with two axés, one machete which was admitted as exhibit P1 and three
kilogram - of lavas (637 pieces) valued at USD 6370 equivalent to fourteen

million six hundred fifty thousand seven hundred ninety six cents as per
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certificate of valuation which was admitted as P3 and form part of oral

evidence,

The certificate of seizure was filled by PW1, both appellants signed the
certificate as well as PW2 signed as a witness; certificate of seizure was

tender as exhibit though was objected, how.ev:'?ﬁ" he objection was

Misar } (supra) a number of authorities on that point, failure to cross

examine a“w 5:0n a certain matter is deemed to have accepted the
matter. This position was also stated in the case of Nyerere Nyague v

Republic, Criminal Appeal No. 67 of 2010 (unreported) that:-

"As a matter of principle, a party who fails to cross examine a witness

on a certain matter is deemed to have accepted that matter and will
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be estopped from asking the trial court to disbelieve what the witness

said”

The trial court’s record reveals that the 2™ appellant did not ¢ross examine
prosecution witnesses on the issue of entering into the National Park

without permit, he did not cross examine on the issue of unlawful

cited above, T conclude that the evid

before the trial court again *cthelSt

i the exhibits admitted and cleared by the trial

formpart '_f'i"c:'f':ﬁé'r?-isiz_p.roéecu'tion evidence sufficiently proves the

gl ..__;___r_:JFFe:nces-"'Egyoh:a:f-?any reasonable doubts.

Regardmgthesecond ground of appeal the appellants’ laments that their
defence was not considered by the trial Court. I am aware to the settled
law that, the trial Court is duty bound to analyze and consider the evidence
adduced by the defence. Failure to consider the defence is fatal. This

position was stated in Sadick Kitime v R, Criminal Appeal No. 483 of
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2018(unreported) wheére the Court cited with approval its decision in

Moses Mayanja@Msoke v R, Criminal Appeal No. 56 of 2009 that:

"..it is now trite law that faflure to consider the defence case is fatal

and usually vitiates the conviction”

As rightly argued by Ms. Kashindi the -appe_lla_nts'" defe e in the case at

Further, thetrlal “ourt considered defence evidence when dealing with the
offence of unlawful possession of weapons into the National Park and
stated that DW1 and DW2 did not say anything regarding this offence.
They only objected the admission of the exhibit, the objection which was

overruled; this is reflected at page 11 of the type judgment. Indeed, the
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Date - 10/05/2023

Coram - Hon. M.S. Kasonde, DR

1% Appellant - Present in person

2" Appellant - Present in person

Respondent - Ms. Godliver Shio & Maula Tweve State attorney

B/C - 1.3.Kabata

Ms. Godliver Shio —State Attorne"

esp ndent This matter
comes for Judgment and we are ready

1°* Appellant: We are prepared too

-10™ day of May, 2023 in the presence of
Ms. Gédliverm_"Shle.__ SlSted byMauIa Tweve, learned State attorneys for the

Respondent and i he pfesence of both appellants in person.

Sgd: M.S. Kasonde
Deputy Registrar
10/05/2022

Right of Appeal to the Court of Appeal fully explained.
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