IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR-ES-SALAAM DISTRICT REGISTRY)
AT DAR-ES-SALAAM
CIVIL APPEAL NO. 50 OF 2022
FAUSTIN SUNGURA ........covmmmmmnnnnnsannees CeeNINNNNESR NI Re R RN NS annannnannnnns APPELLANT

DAR-ES-SALAAM CIIY COUNGCEL .........cm00m0-conenssnnsnissansssnssssssin RESPONDENT

(Appeal from the ruling and drawn order of the District Court of Ilala at Kinyerezi)
(C.A. Mrema, RM)
Dated 25% day of October 2021
In
(Civil Case No. 11 of 2021)

JUDGMENT

Date: 06/04 & 29/05/2023
NKWABI, J.:
The appellant who was the plaintiff in the trial Court sued the respondent

for defamation and therefore was seeking compensation. A preliminary
objection was raised against the suit. The preliminary objection had two

wings as follows:

1. That the applicant suit is bad in law as it contravenes section 106 of
the Local Government (Urban Authorities) Act, Cap. 288) as amended

by Miscellaneous Amendments Act No. 1 of 2020.



2. That the applicant suit is bad in law as it contravenes section 6 (3) &
(4) of the Local (sic) Government Proceedings Act Cap 5 R.E 2002 as

amended by Miscellaneous Amendments Act No. 1 of 2020.

The trial court deliberated the submissions of both parties and cited Thomas
Ngawaiya v. The Attorney General & 3 Others, Civil Case No. 177 of

2013, CAT (unreported) where it was stated that:

"The provisions of section 6(2) of the Government
Proceedings Act are express, explicit, mandatory, admit no
implications or exceptions. They are imperative in nature
and must be strictly complied with. Besides, they impose

absolute and unqualified obligation on the court.”

The trial court then ruled that the 30 days’ notice issued by the appellant to
the respondent did not comply with the law, the suit was ruled to be

incompetent for that reason.

The trial court also went on to determine the lack of joining the Attorney
General in the suit and ruled that non joinder of the Attorney General renders

the suit incompetent. The trial court referred to the decision in ANL (2007)



Ltd v. TIB Development bank LPT, Civili Case No. 11 of 2020

(unreported) where it was ruled that:

"The plaintiffs failure to join the Attorney General as
necessary party is fatal, as it vitiates the suit pursuant to
provisfons of section 6 of the Government Proceedings Act,

Cap. 6 R.E. 2019.”

Ultimately after the above discussion, the suit was struck out with costs.
Then, the appellant rushed to this Court in an attempt to fault the ruling of

the trial court. He has listed 11 grounds of appeal which are that:

1. That the trial magistrate erred in law and fact to hold that the suit
before him (the court) of Faustin Sungura v. Dar-es-Salaam City
Council was between a natural person (Faustin Sungura) against the
Government.

2. That, the trial magistrate erred in law to frame the issues to determine
the matter which was directing as if the case was against the
Government and not the Local Government.

3. That the trial magistrate erred in law and fact for not taking into
consideration that a local government is an entity which has

independent locus to sue and to be sued.









shall be joined as a necessary party. The respondent cited Burafex Limited
(formerly known as) AMETAA Ltd v. Registrar of Titles, Civil Appeal

No. 235 of 2019 HC (unreported) where it was stated that:

"non-joinder of the Attorney General in terms of section 6(3)
of the GPA will cause the government not to be represented

by his Chief Legal Adviser and so vitiates the proceedings.”

I was also referred to the case of Al Adawi Company Ltd v. TIB
Development Bank Ltd & 2 Others, Misc. Land Application No. 38 of

2020 HC (unreported).

In rejoinder submission, the appellant disputed the submission in reply by
the respondent. He argued that since the respondent can be sued and can
sue, the appellant’s case cannot be against the government but a local
government. He added, section 6(3) of the Government Proceedings Act
should not be misconceived. It was also the view of the appellant that a
person who does not desire to sue the Government for no cause of action
arises out of the pleading but it is the local government that committed
wrong. He insisted that his 1%, 2" and 3" grounds of appeal be found to be

merited and be honoured.


















therefore, the suit could not stand. That said, the 4% and 5% grounds of

appeal crumble to the ground.

Arguing the 6 and 7" grounds together, the appellant contended that since
the respondent can sue or be sued under section 106(1)(a) of the Local
Government (urban Authority) Act Cap. 288 as amended then the
respondent was properly sued without joining the Attorney General. He
added that the trial court erred in law and fact in misconceiving to interpret
section 16(4) of the Government Proceedings Act which was mainly for a
specific issue or matter and not to mean the Local Government to mean the
government. The appellant asked this Court to allow the 6™ and 7*" grounds
of appeal since section 16(4) purports to prohibit to enforce payment by
government, execution attachment or similar process to the government

entities.

The respondent reply to the submissions of the appellant is that the answer
to the 1, 2", and 3™ grounds of appeal has bearing to grounds 6 and 7. He
added that the appeal is incompetent in view of Abdallah Omari
Ndogondogo & Others v. Soap and Allied Industry & 2 Others, Land

Case No. 78 of 2020 HC (unreported) where it was ruled that:
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is not a party. He further maintained that the preliminary objection was
argued by the stranger, a person not a party in the trial suit. He thus, for
that reason prayed that the decision on the preliminary objection be

overruled.

It was the response of the respondent that in this case, Ubungo Municipal
Council being in this case is not a stranger since after defunct Dar-es-Salaam
City Council all the assets and liabilities which are within the jurisdiction of
Ubungo Municipal Council were shifted to Ubungo Municipal Council. He
added that all the activities or business that were happening in the former
Ubungo bus terminal are done now at Magufuli Bus Terminal. He further
maintained that the claims of the appellant he was assaulted happened in
bus terminal which is now under Ubungo Municipal Council that is why the
respondent is appearing in the suit. It is prayed that the ground of appeal

be dismissed.

In rejoinder submission, the appellant insisted the Ubungo Municipal Council
hijacked the case. He was of a firm view that Ubungo Municipal Council is
stranger and alien person and not a party to the suit and argued the

preliminary objection.
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I have considered the arguments of both parties in respect of the 10* ground
of appeal. I find the ground of appeal unmerited. In the first place, it is for
the appellant to ascertain of the person he is suing or appealing against. If
he finds that the respondent is defunct he ought to have asked for
amendment of pleadings. Secondly, the one who argued the preliminary
objection on the part of the respondent is a State Attorney. The preliminary
objection is on pure point of law which can be argued by the lawyer
representing a party, it is not necessary for the party herself or himself to
appear. But in this case, be that as it may, non-joinder of the Attorney
General is fatal and therefore the proceedings were incompetent. The points
of law could be raised suo motu by the Court and the appellant could be
asked to argue them even if they were in the absence of the counsel for the
respondent and yet the court could have struck out the case for that

incompetence. The complaint is thus unmerited and it fails.
In the end, I find the appeal wanting in merits. It is dismissed with costs.
It is so ordered.

DATED at DAR-ES-SALAAM this 29*" day of May, 2023.



