IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
IN THE DISTRICT REGISTRY OF MOSHI
AT MOSHI
LABOUR REVISION NO. 29 OF 2020

(Arising-from the decision and award of the Commisslon for M"é“’%[ﬁ\tion and.Arbitration at
Moshi in Labour Dispute No. MOS/CMA/M/GJ./%ZB'

GILBERT KALLAG,H;O.‘;:;:‘;::--u--lw,l,u'.n aIENANAVENEE 3 _ "

' "-'.APPLICANT

W

VER‘SUS%?’%;

G

STUDIES(MUCCOBS). ‘ %;@*w - % e RESPONDENT

The ap%llcant hasv ;}e%this application. under the provisioris of section
91(1),(a) %m,g,%i(}%gr»;.:fBI(Z)(a)(b)and (©), 91(4) (a) and (b), and section
4(1)(LY() of thé Employment and Labour Relations Act, No, 6 &f 2004 read
together with Rule 24(1),24(2)(a)(bY(c)(d)(e) and (), and. 24(3)(a), (b).(c)
and (d) read tpgether with Rule 28(1)(b)(c)(d) and (&) of the Labour Court



Rules, 2007 G.N. NO. 106 of 2007. In the chamber summons, the applicant

is praying for the following orders: -

&

(2)

(3)

(4)

That this Horiourable Court be pleased to exercise its Revisional
Jurisdiction to call for recards and proceedings of the Conimission

for Mediation and Arbitration (hereinafter gﬁex’%m as CMA) at

purpose of satisfying itself on théfg

Ll i3
and propriety of the said prc‘% %\fﬁgsé,

e’qglons therein and award
o "\-%}.‘vg AL

-3

& .
That, consez%ently*ffls Honof%"
B Wl

‘qua‘s*fh-adw i aside 5&; ‘e whale arbitrator’s Award made thereat in

Xt ﬁ.;d»

n‘t{DiSp, teégma MOS/CMA/M/61/2010, delivered on 30t

%day of Jﬁly.; 205%at CMA by Loniayan Stephano.

% |
T&%&the VQ hourable-Court to find out that the applicant was unfairly

termiﬁa;ted. and consequently reinstate-him in his former position
without loss of remuneration.

That, this LHonbu\r’abIe cowrt be pleased to make any other order(s),
that, this court shall deem flt, just convenient and necessary to grant
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thereof in the Interest of lustice, according to the circumstancas of

the case,

The application Is supported by an affidavit deposed by the applicant

herein named, Gilbert Kallagho. In It the deponent has averred that he

,,@7 7

was a public servant employed by the Responde%f‘,nder- a Contract in

o

Workers (RAAWU) at the‘ﬁ_ESpond";- Y, g ‘

ﬁ,e yearsluntil I

e Kl i
»-%—-. SO %

of senoﬁy%: misconduct, absence from station
U

of work th" S,Ut pemzsa%nd gross insurbordination.
ié% R SR,
‘Th\a{, depor%ﬁt%has%verr%%?that following the declslon to terminate his

in the employment for

emp?“ésyment he‘gyvas aggrieved and filed & complaint at the Commission
for Meclaata “f‘fa%bd Arbitration (CMA) at Moshi which was registered as
Employment Dispute Na. MOS/CMA/M.61/2010, The decision and award

were delivered by Honourable Lomayan Stephano, the Arbitrator on 30%



day of July,. 2020, That the decision dismissed the complaint which made

the deponent be further aggrleved.

Under paragraph 7 of the affidavit, the deponent has listed thirty-four
grounds. challenging the award. T won't reproduce ‘them herein 1 will

consider them in the course of dealing with the apphxon The applicant

termination of the o

g‘; 4’
procedures a%%igulated %é‘e sect[g}_n 37(2) and section 39 of the

pToy men &@f tr%’ia%phcant and followed proper

Emplo‘\éggé 2t and%Lagd%%r%Re at;gns Act, No. 6.of 2004.
oy

Atk % adhered to section 30 of Public Service Act,

Whet ke*'f"th. ’

5espon
il

il ther -;f;he respondent adhered to section 43(1)(c) of the
Emp%ymé t and Labour Relations Act, No. 6 of 2004.

iv. Whetherthe respondent adhered to the whole of section 47 arid
48 of the Public Service Regulations, 2003;-G. N. No. 168 of 2003

regarding termination procedures of a Public Servant.



v.  Whether it was proper and legally justified for the Hon, Arbitrator

to dismiss the Applicants complaints as he did in the award.

The facts of the case are briefly stated in the affidavit although without

disclosing the whole picture. In the-affidavit, focus has been placed on the

T,

dispute rather than what actually happened in the chrona ogtca! sequence of

events, In order to put this-matter in a clear pers 5" e

‘135 o

to show-what happeried

placed unde@g‘; @aﬁtlon“alz;ggi’ms iwhi@ ‘due to under performance, the

‘applicant %pro%atronal _MPenod % extended. However, wheri the status of

E‘changef the applicant was assigned another duty at

perfof gnance Shuid 7

N

Ush]rtlz%Conferen Centre, in the Directorate of ICCDE, According fo

Dickson Stan S Ky do,-WhG‘testiﬁed' in the CMA as DW1, the applicant did
not agaln perform well, so He was transferred to Kizumbi Ceritre at

Shinyanga, this time asa Programme Officer I1.



It is on record thatthe applicant reported at the station, Kizumb! Centre as
his new Worlk Station. On 29/08/2008 he asked for permission, leave of
absence from the station of work for five days, te go back to Moshi and then

Mbeya to deal with family problems. He secured perinission to leave for the

days he had requested and left the station. He nevef iejnt back to the new

e '-ecr??shew

meg the applicant ever

.

reported back at Klzumbs Sta‘tion That lsng%t -"’j%_;testi.m.or}y of DW1. Hence,
bet.wee

he applicant and superiors

a series of correspr. deq,ces

According to the termination Jetter dated 11% March, 2010 with reference

No. MUCCOBS/PF/CPF/9/897 admitted as Exhibit D29, for two reasons:

Absence from work station and gross insubiordination.



The applicant was not amused with the decision, thus he filed a complaint
in the commission for medlation and arbitration at Moshi. According to CMA
F1 the applicant challenged the decision on the reasoiis of unfaifness both-
procedural and substantive. issues.

A
Procedurally the applicant clarified further the unfalrn‘é“%by listing reasoris

.,;_:. _<

that he was not afforded adequate opportum\ﬁe a certam ang cléar

" '4;‘;aw given an

& qu,, ‘
xpa_.»_ded j;t

"'\.. HES
' _,termsg;%g members

R

Q%?ﬁg%f abs')%%ndmg or insubordination.  He

nopexistence. ?@nggour
%
expia(ned that Epe G&I%}aﬁt M@Y%ji vacated from arbitral award in Labour

Dispu, No M@S CM%/M/ZQ 42008 of 16/2/2009 against the respondent

applicant’s tra“nsﬁ*r ‘0 ‘Shinyanga and subject to that payment the applicant’s

stay at Moshi was' lawfully justiﬁe,d.» The applicant further alleged' that the

termination of his employment was contemptuous to the Court..



The third complaint was that there was defamation of the applicant by his
employer through its principal officer, Medlation of the complaint failed and
the matter went to the arbitration stage where parties tendered evidence
through hearing of the application. At the conclusion, the commission for

mediation and arbitration dismissed the complaint bf -tz.-e-—appll_ca_nt for lack

e

of merit. It was found that with the backing of} ey ence *tf' applicant was
absent from his station of work without }3\’%?15510 fro n;}ii?hec ogdingtor of
‘. ‘Ii\“ 3 il N -‘: {“g"\

Rz ihaney

the Centre and that he cannot comffgin, that‘g&h‘g, wasliot heard as he was

|5C|plsnary hearing. It

summoned but he refused to ent‘e*?&appe%%ce??sw

was also found that the. af%atuons of%“%%ond‘?ict for gross insubordination

andr. :sé’d’“’thé* rof ol Fd%’éh lengmg the decision of the CMA at paragraph

&x, !

7 of thé@fﬁdawté“%d al seisuggested issues at paragraph 8 of the affidavit.
tg@g ﬁi

The respondentatg ever, i§ opposing the application as demonstrated by

the notice of dpposition. in the counter affidavit which has been deposed

by Mr. Hassan Suleiman Herith; the deponent has stated that the applicant

while in ‘the respondent’s employment committed serious misconducts,



which were grounds for-termination of the applicant’s employment and that.
the applicant was' laid down' following the procedures prescribed for
termination employment. The applicant, according to the averment In the
counter affidavit, has failed to show the egality justifying this Court's.
interference with the arbitrator's award made tﬁ%our Dispute. No.

MOS/CMA/1M/61/2020.

%%comﬁi ed """'- scheduling order of

de ﬁl%gthy submission in effort to

demonstrate the. lllezfgﬁ]“tyf‘% mpugd decision of the CMA. His focus
. R, Zri.»f'
3 Ml

F 5 g
has been on“q%%jca jon on....'nc_-;} absence of Insubordination and that at.no

""’ghags% -

i1 ‘abs

._., ;
The apphchtgns complamt in the CMA as per CMAF1 challenged the

decision of the Commission for Mediation and Arbitration on the basis of

unfairness both substantively and procedurally.



On the substantive fairness the applicant hes submitted that he did not do
the act of lnsubordination. His argument is that the employer; the
respondent hereln, failed to locate any statement in Exhibit D11. This exhibit
is the reference document which according to. the charges, it is said the
applicant did show ari act of insubordination to the‘@%%;nator of Kizumbi

Training Center. After all no key withess was

@aled to p‘rove hence the

applicant prays an adverse inference be dig
S

%%r ~anﬁ
%

1ses he%{e theg."@%gliant did.not refuse to go to
ﬁa&p

a new station as aileg*e‘%%*xhsbut D20 éF*i‘rther to that, he is:of the firm view

s ('-,;3' .

afd oshﬁléilimadﬁi’%ro Ins_ead of being at Klzumbi Training Centre

".“:
Rl
S
.
P

was not paid transfer exp_-'

is link] %X{bo"%t 1, fa f l %by %he%{;espondent to fund the transfer timely, hence.
he reiﬁies on tﬁ % QEE!S!OI] ¢f the CMA In labour dispute No,

MOS/CMA %}M/ ?&%&%@08 dated 16/02/2009,

aq?

According to the submission by the applicant, the employer, the respondent:

concede that the transfer expenses were pald on 11/3/2010, which is three

10



days after termination of the employment. In his opinion the allegations in

Exhibit. D20 were premature, Hlogical, irrational hence nulf and void.

In the submission, the applicant has submitted that reading exhib'it D11 and
Exhibit D20 the allegations leveled against him were not proved by the

responderit. The two exhihits telaté to the allegationsihat he was absent

from his work statlon for a period of time and Z%%’“és '

ST “ %

K {,ng\ %‘

G “%,@ o,
5
S

his superior through a response letter Exh:blt».gDii i arg;

192 where £

LT :
Onc‘e 4@ "L S cxﬁc ftem is made, the daim must be strictly

The apphcant» is" surpnsed that the Disciplinary Committee, the Governing
Bodrd and the CMA found that the employee committed the misconduct of

insubordination. The applicant prayed that he be re-instated Into his

11



employment as per section 40(1) (a) of the Employment and Labour

Relations Act, No. 6 of 2004,

The respondent as said earlier was being represented by Mr. Hassan Herith,

an Advecate and Corporate Counsel for the Respondent In the submission

he hais argued that the application is totally: misconceive %:nghly misleading

S
and without merit. He argues that the applicatiap, siipcomp f%“tept f%,gsfanlure
-

to set out In-the affidavit is support of ng%%ze of ;%%chatj tement of

reliefs sought.. In the apphcant’s.. ,'o%glefs sought, which

that:

5@&% By, g
"(3) Jhe ap,g{:ij. -sha//%?be supp@rted by-an affidavit which shall

o ar/y az%ﬁcqna.s% yset Sut:
B %

'é‘jafsgatemg%@of legal jssues that arise from the material facts;

and

(b) the réliefs sought”

12



The respondent has submitted that the fallure to set out relief is a
contravention of mandatory provisions of Labour Court Rules, 2007 hence
the applicant’s application is incompetent before this Court. He has prayed

the same to be strucic out with costs.

The respondent also tias submitted that the above qu e'pmvisic:ns"of Rules,

RS u ‘\ .@x ) -:‘.,‘ l;:. :
2007 has the purpose of restricting part{eﬁg%to%{;; S %%?c)‘fg* X
“‘% 4

issues, The applicant raised 155%35 agp: ‘rr;_a oi%éhe affidavit (which

issues have been quoted heréin gg‘%ve'
submissian has submittedf‘j'_

reasons of termmatlo%Th
f?%@ -

-'i. «J‘ '
applicant has¥ fajled t@subm%?t“ on issues which were set out in the affidavit
,“*» @i .

.;{,tenalesfagts Instead e has raised new issues during
Pf'z .

as .ar,l@ g*’fro ghe:
submi sxon which";%s fn%é%use of Court process and procedure. He has thus
urged thrs%g:@“t;ég gﬁg(;t to entertain the same. The new issues are not
acceptable as are contrary to the acceptable legal position laid down by the
cited law and also the case of The Registered. trustee of Archidiocese

of Dar Es Salaam. vs. Chairnan Buiiju Village Government and

13



others, Civil Appeal No. 147 of 2006, Court of Appeal of Tanzania at

Dar es Salaam (unreported at page 7 where the Court observed that:

“Since as correctly submitted by Mr. Mhango an affidavit is evidence
we think it was expected that the reasons for the delay would be

reflected in the affidavit. In the abserice of reas%?ﬁ t occursito us

fss)%g as a reasan for delay.

The counsél hassubmltted that this Court should not grant the application
the counsel for respondent has. submitted further that the grounds for the.

application are set forth in paragraph 7(1) - 7(0XIV).

14



In the submission, the has brought up hew issues which are not founded in
the affidavit, hence an afterthought. They were not raised in the CMA and
CMA Form 1 and also his opening statement. His argumerit is that the whole

application in this Court is an afterthought. The party is barred from setting

out new facts at the-High Court level, The counsel forthe R’espondent opines

‘that the application be dismissed.

The respo entj counsel has taken off with the argument that the.
applicant’s employmiertt with the respondent was legally a nullity and
therefore not worthy t6 discuss Its falfness or ctherwise. He has submitted

that It is clear from the applicant’s application letter and his CV admitted as

15



exhibit. D1 collectively, that the applicant- was previously employed by
another Public Institution, the College of Business Education (CBE) but he

did not disclose how the. previous employment was terminated.

At the hearing inthe CMA, when the applicarit was being cross examined on.

the 12 November, 2019, the applicant mformecl the gﬁ ; 'hat he terminated

be re-engaged in the Pﬂ?hc %ggmce_ :

mandatory prowslons% der .rder D. 115:-(1)(3) of the Standing Orders for

%# ;@%% ‘364 %

Wh;c r@%wes that

(1) S verson who has been dismissed from the Public Service
préviously shall not be engaged for employment in the Public

Service without prior sanction of the Chief Secretary.

16



(3) Any-such person who wishes to' be.re-engaged in the Public
Service shall be required to seek the sanction of the Chief
Secretary by applying  through  Permanent Secretary

(E stablishmen ‘f)';.'/

The Counsel has subimitted that the above quoted prows‘x“i’aﬁ‘ of law is coached
in mandatory terms gnd there is no room for a R%bsiiwe%}%gho reslgned

Byt

“%%V‘Ce without

from the public service who can be re- eyed 1% xPul;J,H

seeking sanction of the Chief Sé%%subs

Lo

¥ %rough Permanent

The coirjgfl fof 5espor;,%wgent.further to. submit thiat the act of not
dlsleﬁ[hg the‘%"@;ew@'gé er%%%yment is an indication that the apphcant
committed a fraudur]ent act of cheating in-order to be employed and in terms
of Rule D. 1%3ﬁgﬁgétandmg order for the Public Service, 2009 this was a

sufficlent reason for his termination. The Rule provides as. follow:

"D.12 giving false information an applicant who. gives any false

information shaf] be dis,gua//‘ﬁéd to the recruitment post and.if such

17



falsification Is realized after the appoiritment he shall be liable for

disciplinary and criminal proceedings”.

The Rule is ‘applicable to the. present situation facing the applicant and

therefore there was no proper employment in the first place hence the

employment of the appllcant was properly termmated e 8 counsel has cited

el

that:

duty; first to get%the c@.ref seg"%szq%ys sagcz‘fan before engagement
to the res %

hiept’s f.'- m“u

e %7; Se;gvnd/y, te disclpse her previous
'v;'.;ﬂ_.":

work r;v(perfé';y%i
: %&g,

: p/oym

u 'c:».

zgg: wase{g sr/vt terms void.ab ihitio”
‘ﬁ’wgga :

% %% &
Basing omt%g above submis‘slon relying on the issue of non-disclosure of the
previous em»p[ayment Mr, Hassan has submitted that the employer had a
valid reason for termination of ‘the applicant’s employment contract and as

a result the applicant’s termination was substantively fair.

18



The counsel for the respondent also submitted on an alternative, -assuming
that the applicant’s employment was proper on the issue whether the reason
and procedure for termination were valid, the counsel answered in ‘an
affirmative. 'The counsel for the respondent has traced the arguiment from
the evidence recorded during hearing in the CMA, & the 129 November,
2019, the applicant admitted to the factthat he}@g{;‘ne&é@onﬁrmed at the

position of Dean of students: instead of t}e posntln he‘as §“n

hloyed, his

Kizumbi Training Centre at Sh@?ﬁp‘g@ganﬂn Jﬁ’ icer I1. The counsel

relied on exhibit D2, D3,

(:L D5,'d B, H%lso argued that since the

applicant was not conf_ i

!

me ftat hlp :_gn as Deah of students, at the time

of terminatlonff '

<-¢..-.

challenge%:the te nafl%of%hjs employment” on grounds of unfair

‘\'a.‘eg\%; "n‘
termin %n ’» %

The appltcam@wqﬁowg&a@er, has opposed the point arguing that-due to tapse of
time he was already confirmed at his position -as the dean of students. That
has been countered by counsel for the respondent who has cited the case
of David Nzaligo Vs, National Microfinance Bank PLC, Civil Appeal
No. 61 of 2016, Court of Appeal of Tanzania at Dar es Salaam

19



(unreported). Inthat case, the Court considered the status of employment

‘where the employee exceeds the time sét for probation. It was held that

"Weare of the view that confirmation of an -emp_/byee on probation

is subject to fu/ﬁ/ment of established mn_ciﬁfions: and expiration of

the set period of probation does rot auromat/ca/}y 3?3 to achange
¥“ : ‘ J‘;::,

suffices that when assessing this provision, it is & provision that

envisages an employee fully recognized by an employer and not &

probationer?,

20



A probationer is not.an employee fully recognized by the Employer and not
protected by-the provisions of the Employmerit and Labour Relations Act,

2004 on unfalr termination,

On anothér angle the counsel for the respondent has submitted that even if

the applicant woufd have been an employee fully ,{gcogmzed by the

1
kg

Q"‘

there is ample evidence t %%;ﬁ@hrs "fermi'at% 1ased on grounds: -of
misconduct ccmmitted at‘:g_ze worﬁg{ s %&'

;'4.._
It is clear thatc »Qrdmgt E><h]l:z)«g)‘g:%jE D9 the applicant was glven by his

L

boss coordlnato .@f‘Kgr bi Tra;négng Centre five days permission of absence

- R
from; ﬁ% work“f@m"{11§/200é§?0 5/9/2008. He wrote a letter notifying his

{m 5
coordmator that heﬂ%has reported to Director, ICCDE. Thétefore, he-never

reported back t; his termination on 8% March, 2010. The applicant was
thus absent from his work station for the period. The applicant also wrote
a letter to his superior, Exhibit D11 which had it contents with

insubordination to his superior. The counsel has cited item 9 of the

21



Employment and Labour Relation (Code of Good Practice) Rules,

2007 G.N No. 42 of 2007,

“General offences and breacties of organizational Rules.

OFFENCES THAT MAY CONSTITUTE SERIOUS' MISCQNDUCT AND LEAD TO

Commission -of 5‘8]’%8:!5 or @géggte

‘emp/oyee or ig}mg %&Hg hagr»:s agalnst the employee.™

The counsel™ bmltt*ed tha%\%’%her eployers declsion to terminate the

apphck%nt’%sagbase ., D ;
% %,

On "'fe uestion ask 0 whether the: apphcants termination was. procedurally

««h‘f@

fair, the counself“ Nswered In affirmative. The counsel has submitted that
there is ample evidence that the employer followed the procedure Jald down
under Rule 13(1) (2) (3) of the Employment and Labour Relation (Coda of

Good Practica) G.N. Ne. 42 of 2007. The.same provides that:

22



"13(1) The employer shall investigate to ascertain whether-there

are grounds for & fiearing to be held

(2) where a hearing is to be held the employer shall notify the

employee of the allegation using & form and language that the

representative or fellow — erh} 'oyee ht

time shall depend an@hqg“arwms% ces

but it shall not pe %a/ ;

In the case g}ﬁﬁ

ascertain W/Jether there are grounds for hearing to be held: Once

the employer decides that a hearirig is necessary, he must serve
the employee with the allegations against the laiter and afford him
a chance to prepare his/her defence. The local trade union or

23



fellow employee Is given a chance to assist the aceused employee.
At the hearing evidence in support of the charge and evidence in
denial is given before a decision is made”,
In the present case, according to the counsel for the Respondent, the
employer complied to the previsions of law ad :affdré’”é‘d the applicant a fair

procedure to prepare; and even to propose chaheof heanggg\date _He was

GN. No,,42wof 20@5;

Whei%@m "-. %@

l‘/78 é . -

That was ‘done and recorded in exhibit D23 Hearing form. The employer
ensured fair hearing for the applicant by affording the applicant the right to

have. répresentation and the right to call witnesses against the allegations

24



but the applicant chose not to defend himself and that was underscored by

testimonies.
In conclusion the counsel has prayed that the applicant is entitied to nothing
other than dismissal of his claims, The cfaim in the CMA Fi for reinstatement.

is practically impossible because, in the first place ‘?:ht; - E%ppllcan_’c was not

entitled to be employed by the responﬁen‘t“*~mg Ben previ
S

‘terminated from public service; claims. 'éfﬁs%ymeh of Hid S, of i
s T IS R

untenable as well as the that terewisﬁjl

IS%ar f%n'g a certificate of

B A “.L“_ af“..

tthoritigs: the ap

dismissed. | . S %@%%
B G WG, 8

ihk 5._

- . . °>5§li S . e ) A -
X 5Ll ted THEEEI 3 w0 =11 f e
The apphcan;%?s&sﬁgbmit’ﬁ%% IiEiol dejsthat the employer's argument that
1V

e s
ggis.of a

é@fﬁnﬁ@g&n and thus contravened the provisions of

the applicant gaye fais
Publid Senﬁ%%@%@i‘ g rde%i;@,,, 2009 is-an afterthought and are intended to
misle;%\m_is cOurtﬁfe has referred to Exh. D1 which is the application letter

to the p_osf%é?f@;h, of Students wherein he alléges that he. djsclosed

information of his previous employment.

The applicant. has basically relterated the submissioh in. chief denying the

allegations levelled against him and urded this eourt to allow the application.



I have read -the submissions which were lengthy; the applicant was
terminiated fromr his employment basically for serious misconduct as
stipulated under Rule 9 of the schedule to the Employment and Labour
Relations (Code of Good Practice) Rule, G.N. No. 42 of 2007. The

said misconducis are absence ftom‘work'pla(:eiand‘aﬁf msubordmat:on to

his superjor. The record shows, the applicantiias en

of Students in 2004 and due to underperfé"r ance,,;se 3 ,’;oéé c@nﬁrmed an
T Ry
: &
feren@e whak

the position but transferted to. ICCD%@ [t again he could not
perform according to the emplo%sv%%; % . ﬁe‘eﬁ:j%hus transferred to

P

-_J__._? y -&}:H_ .
Pragramme Officer ~IﬁL%-;gwhe . he ‘repo and, on 29/08/2008 asked for

r%}% aygiffeﬁ’%fy%/m% to 8/9/20008 to Mbeya and

In the record, exhibit D8 is a letter he wrote to the caordinator of the Centre

on 9/9/2008 that he was Informing him that after completing his leave of
:absence from work, that is the five days, he won't be available at Kizumbi
Centre at Shinyanga (MUCCOBS Kizumbi). He will be reporting to MUCCOBS

26:



Moshi to the Director, ICCDE. The reason he advanced is that he will be
workirig oA his transfer to Kizumbi Centre. He also Informed hiin that he will
report back.after completing transfer procedure. The record shows he never
reported as shown above, In the submission, the applicant has denied that

he was abserice at his work place without [je'rmissldHis account Is that

B

provltiz%@e zgppﬁ’g%eta% fjob description ihcluding the attendance
a

perforhance critexia.

Inmy und» fstanding the applicant through exhibit D8 informed his superior

"““;,‘r‘ -
that he is reporting to Director of ICCDE: There is no ew.dence anywhere
that he was assighed to report there or there was any justification that he
has been authorized by his superiors to be there for whatever réasohs, for

example, in the letter dated 30/07/2009 with reference No.

27



MUCCOBS/CPF/9/897 which was tendered as exhibit, D18, the Princlpal of
the College (Mkuu wa Chuo) wrote to the applicant asking him to show cause
why-disciplinary actions should not be taken against him for absence at his

workstatlon. Excerpt read as follows:

¥

“Barua Aif Mikuiaka utoe maelezo nf kwa nini us/c%u/;we hatua za

%

kuanzia Februari, 2009 hadi. sasa. kwa mu;zbu

y *5%'8 _

%%? /2009 %{“’5 %ﬂ’é‘rika barua hiyo ambayo nskala yake
n/meafﬁﬁééggpfs ::5; haikuwa  imetoa .muds  maalumu  nive
n‘/fmemasfﬁléha majibu yangu. Nilipokuwa nakusudia kuwasilisha
majibu yangu, nikapokea baiua yako nyingine yenye mada tajwa

hapo juu. ya tarehe 30/07/2000.
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Sistahill kuchukuliwa hatua yeyate ya kinidhamu kwa muda tajwa
hapo juu.. Nilltoa taarifa ya maandishi kiwenye kituo cha kazl nilicho
bamishiwa kuwa nipo hapa makao makuu ninamalizia kukarmifisha
maswala ya uhamisho na nitaripot! kitueni huko mara nitakapo
kamilisha taratibu hizo. Hivyo basi sjiakataa Kigpda kitio Kipya

’%

cha kazi na wala sijatoroka kutoka katika kffua cha kaz

m@ far more than five

' ab_e-_ce ofg’@i‘*nermisslon, the only

‘% _
Moshj and not MUCC@@BS " {i
By, W

explanation, Si wa R%abs?ntﬁ m' his ﬁmrk station as alleged and it was.
prove % %é%gfﬁ;%mself In writings,

N
As to%%‘ charges taf ms%bordinatlon refereénce is belng made to the letter
to the coord%atﬁ’fqﬁzumb: dated 26/11/2008 with the hearing SHUTUMA

KUWA SIPO ENEO LA KAZI, It was translated to demean the authority of

his superior, hence Insubordination;
An excerpt in the letter reads: -
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“.katlka barua yako, umekiri kuwa nilikuelekeze kuwa niko

MUCCOBS Moshi riikifuatilia. utaratibu wa ubamisho.
(1) jambo hilo uliliafiki ndio maaria ulikaa kimya kipidi-chote hicho.

() Ni mimf ndliye nifivepagwa kukueleza. kuwa pimeshaljpwa haki

zangu hizo au la, na slyo mtu mwingine.
i

B, W,

| .
(iif) i taratibu sabibi kumuuliza kama -' ema za ka(égeﬁmfza

shughuli hiyo ya kufuatilia ai ; B
ymepita name niko kfmya,@ ni .='_-ema

zl-'__‘.,.

nimeshallpwa av laa. s

B,
In the case of Kn'ght%u

.5}9"

,.» &, « 3 '. 73
Labour Div:sfi)n att;ar es‘é%alam, Revision No. 106 of 2015, 7/10/2015,

¢ h &

Nyerar?%h&;es ﬁ%@wem terminated for alleged reasons of gross
insubotdination d‘t‘%}&o refﬂxsal to sign a decision of the disciplinary committee
a reaso% m@, wasé%;ot disputed by the parties;, what they disputed wasthe
reason which gave rise to'the disciplinary committee which charged them for
gross negligence which resufted to the occurrence of theft. In the event the

Gourt found respondents.were terminated for valid reasons.
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In this case, the applicant was absent but also he could not see any need to
seek permission or any way to alleviate the situation as to render it more
practical at the benefit of both parties; that Is seek arrangement to justify
his stay .out of 'work station. In my view, the acts were out of proper office

arrangement, Thus, substantively there was a valid % e 'son for termination

ﬂ %
i
terminated due to uncertain and unc!eaﬁkgﬁ_

‘%

and not given an opportupityiito ap
25

) _
1
Dk

Wl

DA

The applicant @Ilgggg »haf* '
to the referencg%; ,»

2 *g R
4 .;;,R‘ »

e amchrge against the applicant is-absence from his

station of%work and{ »{subordinatlon. That can be diawn by reading Exhibit
D17, D18, Di@&jﬁfnzo It'is absence from duty without permission. It
cannot be sajd there was another charge than that one, save for the second

-count insubordination. In this case the relevant document is extibit D20 and
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exhiblt 23; The record shows he did not.enter appearance, so hearing was

conducted in his absence.

In the letter of notification, the applicant was also informed of his right to
have a representative a witness or colleague, Tt is difficult to understand the
wrong alleged. In my view and opinion, the appﬂca%é%ﬁ\sg;gt over his rights
and complairit at-this level an aﬁterthought notﬁ%{%ﬁggp' WIE%%ngd,é@ce.

1"’?‘ :

The ceunsel for the respondent r tsed tW@';fssué_

% ‘US employment before
> “\?ﬁué,é; A

or was 'ten,d%' ". '-hat theF”"'g’was an extended probation for the

dy understanding according to the case of

app)rcﬁg};@p‘%ﬁ ’ fo.aRF ‘c’”a*h%%,ln i
Davi zahgo%s. NMQ PLC. (supra) confirmation of an employee who is

; 0.

on probatr;Q 1 is su“%%ct to fulfilment of established conditions and expiration

of the probation period does not automatically lead to a change of status

from probation to & confirmed employee. Up to this level, the Court did not
mince words it was categorical. SO long as there was no letter canfirming

the applicant from probati;oner to confirmead employes, it is clear that he
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never graduated to that level. However, T wouldri't say for sure he remained
to be a probationer in his position as Dean of Student. Since there was
change of his employment to Programme Officer II. No details were given
thus it is safe to say the applicant’s employment was terminated while he
was a Programme Officer II under the Director of ICC@at Kizumbi Training

Centre. It is however, not cl
, not clear, at which posntloxﬁhe%wes argu&g hle g}osutlon

and there being no any@agpprovm from_'-{ he chlef’ secretary for re —

i
employment, the apphcant,s employmentwigs, n the strength of law and

rules as cited by the counsef‘ or the respondent which I subscribe to, void
S¥ 2
% %@y g

- "t ‘.'"{f?‘. i
ab Initio. é{%% ;%\w 4@*«,
23 W “y

S A .((,.
For tr{‘?}reasons%and explanatfc\)“?ws given, it will be noted and appreciated that
‘?.r

,,y,"’"'?”“""\;

the Ar ltrator had rlghtly deCIded that this application has no merit'to which

e

‘position I havesm:?keason to.fault, hence this application is hereby dismissed.

It is ordered accordingly.

. ' . DU
G T.M. MWENEMPAZL
S AT JUDGE

G, T 16/05/2023

& 33.



