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’Olh ' till
NDUNGURU, J.

In this appeal, the appellant one, Jalala Seleman Jalala, is challenging 

the ruling of the Resident Magistrates' Court of Mbeya at Mbeya (herein 

referred as the trial Court) in Civil Case No. 7 of 2020 delivered on 18th day 

of February, 2022 that sustained the 3rd respondent's preliminary objection 
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that the appellants suit was time barred. At the trial Court, the appellant 

was filed the suit against respondents herein for tortious liability. The 

appellant who was the plaintiff in the instant case had claimed from the 

respondents jointly for Tshs. 300, 000, 000/= being compensation for 

i|||i, 
permanent disability arising out of the road accident.

<l||lHlll 'lllii.
In defence, the 3rd respondent filed the written statement of defence 

-i|hh % l|llihlh l,|IF

and raised preliminary objection on a point of law contending that the suit

was time barred. After heard the preliminary objection, the trial Court held 
HI in, 'hiH “liii

that, the appellant's suit was time barred as exceeded four month from the

।

date on which the time accrued
III

The appellant felt aggrieved with the decision of the trial Court hence

Ihi [III hIlu.
preferred the present appeal. The appellant has presented three grounds

l|ijFlfi|iiiiijll ™l[| । ^Hiiiih., 1
of appeal in his memorandum of appeal as reproduced hereunder:

1. That, the trial magistrate erred in law and fact by failure to
.. . . . mull™

judiciously analyze paragraphs of plaint presented by the plaintiff in

connection with the issue of filing the plaint out of time.
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2. That, the trial magistrate erred in law and fact by disregarding the 

fact the written statement of the 1st and 2nd respondents were filed 

out of time.

3. That, the trial magistrate erred in law and fact by failing to

comprehend the plaint pleaded by the plaintiff and further

on interpretation of laws.

When the appeal was called on for hearing, Mr. Peter Jacob Kiranga, 
’Illi. Illli ^•IlllllHlh|jfH. ’I|h M|h ,ll||||||i

learned advocate appeared for the appellant whereas the 1st and 2nd 

respondents appeared in person, unrepresented and the 3rd respondent 

had the services of Ms. Mary Mgaya, learned advocate. Upon the request 

of the parties, this Court allowed the parties to argue this appeal by way of
iilllllllllllllu 'l||l|rlll|||lll|hi 1

written submissions and they complied with the scheduling order of this

I k ’I k . ‘Ihi.
Court, save for the 1st and 2nd respondents. Therefore, I highly appreciate 

parties for complying with the scheduling order of this Court.

After carefully reviewing the record of the trial Court and considering 

the submissions of the counsel for the parties, the issue calling for 

determination is whether the appellant pleaded the ground for exemption 
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in the plaint as required by the law and if so whether such ground was 

capable of checking the law of limitation.

In their respective submissions, counsel for the parties have made

considerably lengthy submissions in respect of 2nd and 3rd grounds of

appeal. Nevertheless, for convenient purpose I will not recapitulate them 
Ullhii ’Illi, 
’I 'illhii ’lhi| lh

all here, rather I will be referring to them in the course of determining the 
d|h| ll| llPlI

relevant ground. Also, I will determine the 2nd and 3rd grounds of appeal
^llll^llliii ' l||h i h

jointly as submitted by the counsel for the parties.

illlli, llllh llll>[il||||llh ''l|h| 'I||||.
In essence, the counsel for the appellant's complaint here is that, the 

<illlh. 'Illh ,|'1
I <d |l I hi llhi 

appellant's plaint provides the ground upon which exemption from such 
mini hlb 'llllh i P

law is claimed, but the trial magistrate failed to consider the same. He 
u|i I li l|||

referred this Court to the case of Ally Shaban & 48 others v Tanzania 
dll lWlllllh>. W ™Hl|||ih.

Nati Roads Agency (TANROADS) & another, Civil Appeal No. 261
11 hi. i||ii>

of 2020 (unreported) and Order VII Rule 6 of the Civil Procedure Code
Chilli J

(Cap 33 R.E. 2019) to support his submission. He went on to submit that, 

section 16 of the Law of Limitation Act (Cap 89 R.E. 2019) provides 

automatic exclusion of time in computing the period of limitation where the 

plaintiff suffers a disability. Also cited the case of Director of Public
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Prosecution v Mawazo Saliboko @ Shagi & 15 others, Criminal

Appeal No. 384 of 2017 and Alex Senkoro & 3 others v Eliambuya

Lyimo (As administrator of the Estate of Frederick Lyimo,

Deceased), Civil Appeal No. 16 of 2017 (both unreported) to convince this
<||||

Court.

Hi ’’lllh ’lllli th
In other side, counsel for the 3rd respondent contended that, the 

'llh, 'L i|||||h. 'I||l' 
appellant ought to have sought an extension of time to the minister 

'•illl iiiiihh. ''iiih,, ’’Ihi, 
responsible for constitution and legal affairs. She cited section 44 of the 

1|||. ™l||h ^||||i
Law of Limitation Act (Cap 89 R.E. 2019) to cement her submission. She 

1 iU1l lllb

went on to submit that, Order VII Rule 6 of the Civil Procedure Code does d i> Hili OP
hill. 'Ill Illi, 

not carter or provide room for extension by the Court in the filing or 
dill l||ii hii ^illlllllll'

institution of the suit out of time. It was also submitted by the counsel for 
dlllllllllllhii, l|l|f''lllii|ll|||ll, 'I1'

the 3rd respondent that, the case of Ally Shaban & 48 others v
I lb, ""Uh.

Tanzania National Roads Agency (TANROADS) & another, Director 
Kn JI

of Public Prosecution v Mawazo Saliboko @ Shagi & 15 others, and 

Alex Senkoro & 3 others v Eliambuya Lyimo (As administrator of 

the Estate of Frederick Lyimo, Deceased) are all distinguishable under 

the circumstances of this matter. She further relied on the case of Fidelis
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Fernandes v National Insurance Corporation of (T) Limited & 

another, Civil Case No. 26 of 2006 to the effect that, however, 

unfortunately it may be for the plaintiff the law on limitation of actions 

knows no sympathy or equity, it is a mercy less sword that cuts across 

deeply into all those who get caught in its web.

On my part, having considered the submissions made by the counsel 
'•hill. 'I|h, Jllllllhh. "

for the parties in respect of the issue under consideration, the record of the

trial Court and the law, it is clear to me that both learned counsel for the

out of time. Again, Iparties are at one that the appellant's suit was I 
I 11. l||i|| h||i

am in line with Mr. Kiranga that, on the requirement under VII Rule 6 of

'llh. ''Ilk 'If
the Civil Procedure Code as far as a suit which is instituted out of the 

.ilm™lH|ii, ” hi. " Illi... ill rl| I'1 ''llh. 'llh. "Ulllllllll'1
prescribed time. On other side, I am not in line with Ms. Mgaya that, Order

(illllllllllllhi. I|||||l|l' ll|||l|||hlll
VII Rule 6 of the Civil Procedure Code does not carter or provide room for

extension by the Court in the filing or institution of the suit out of time. I 
'hili 1

hold so because it is settled law that, for a suit which is instituted out of 
Wfilllin'

the prescribed time the plaintiff is required to plead exemption or exclusion 

of limitation period in his plaint. See the case of Ally Shaban & 48 others

v Tanzania National Roads Agency (TANROADS) & another (supra).
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For ease of reference, I see is very crucial to reproduce Order VII Rule 

6 of the Civil Procedure Code which provides that:

"Where the suit is instituted after the expiration of the period

|i||||| ihi

prescribed by the law of limitation, the plaint shall show the 

ground upon which exemption from such law is claimed".

In my understanding, the Order VII Rule 6 of the Civil Procedure Code
'llhi,. 'lh| ||l|||l' l|H||h||,

provide the automatic exclusion of time in computing the period of 
M ’lllllllh. ’I llh 11||

iih, I h> ‘'lllliui, 'hlh I lb,
limitation where the plaintiff shows the ground upon which exemption from 

i[||||IIHh ’Ilk l|||h
such law is claimed. In doing so, it is does not means that, the plaintiff has

■ L dilllUhli,

to seek extension of time to the Court, rather the plaintiff is required to
’Illi 'llh Oil

informed the Court the ground upon which exemption from the limitation
<| ' ’I | ’I Bi ’11111111’ 

• l 11 hllh ill I’lh
prescribed by the law. Indeed, the section 16 of the Law of Limitation Act

illl|l''''"Hl||lh. 'll ' "Ullllh,
|lj|l l|||b ’llh ’I I*

provides exemption to the plaintiff under disability before expiration of the

’Ilk llh lib
period of limitation prescribed by the law, the same is relied by the counsel

’Illih । ||
for the appellant to cement his submission.

Next, the question is whether the appellant pleaded the ground for 

exemption in the plaint as required by law. In his submission, the counsel
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for the appellant referred this Court to paragraph 8 of the plaint which 

state that:

"The following as said road accident the plaintiff sustained very

serious injuries to his face/fracture left forearm, low back and

several bruises throughout his body, which necessitated the
<l| IjlliH “llh.

surgical medical assessment which was conducted under the
■'l|h| "l||| !|l|||i|h ''Uli1

dose supervision of the Head of surgical department of Mbeya

Zona! Referral Hospital as from the day accident until 9h day of

March 2018 when Mbeya Zonal Referral Hospital decided to

refer the plaintiffs. to Muhimbiii Orthopedic Institute for

resuscitation surgical debridement and cystostomy something

which cause the plaintiff not take legal action promptly"

ml’ ’'lllii ‘Illi.
Having examined the paragraph 8 of the plaint reproduced above, it is
’Oh. ’Ik “lib
’Ilk ’Ilk HP

clearly from the plain meaning that, the appellant did not show the ground 

upon which exemption from the limitation period. Further, it is my view 

that, the said paragraph does not show step by step how the appellant 

pleaded exemption for the limitation of time to file the suit out of 

prescribed time. I hold so because paragraph 8 of the plaint does not show 
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how long the appellant's treatment at the Muhimbili Orthopedic Institute 

took place since the date of 9th day of March 2018 when Mbeya Zonal 

Referral Hospital decided to refer the appellant to Muhimbili Orthopedic

Institute. On that regards, I am satisfied that paragraph 8 of the plaint did 

d||ih
not plead facts sufficient to show exemption from limitation on which the 

I hi.

learned trial magistrate could have held otherwise.

In the case of Ally Shaban & 48 others nzania National

Tanzania inter alia stated that

Roads Agency (TANROADS) & another (supra) the Court of Appeal of
**illh 'Ulh ’ 'Hilhh.’ilh. । Hlh ’’llh "Il h

Tanzania inter alia stated that:
4liiii|h ll|,|hik, llh

"At any rate, guided by the LLA and decisions of this Court, we

agree with Ms. Kaaya that the grounds of exemption in 
dr ‘Il ‘lihi ’••niiiin 
’ h 11 i "llh.

paragraphs 6 and 7 were incapable of checking time limitation 
i#linffllll|iihik I; lll|iiu- 
in favour of the appellants."

In the spirit of the wording of the Court of Appeal of Tanzania, it is my
,lllllllllllllllli

settled view that, the ground of exemption in paragraph 8 of the plaint was 

incapable of checking time limitation in favour of the appellant.

From the reasons and authorities cited above, I concur with the learned 

trial magistrate and I see no any reason to fault his decision. He rightly 
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held that the appellant suit was time barred it being instituted beyond 3 

years from the date on which the time accrued. On that regards, the suit 

was time barred, the order was to dismiss it as per section 3 (1) of the Law 

of Limitation Act and accordingly, I find this appeal be bereft of merit. In
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