IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA

PC. CIVIL APPEAL NO. 04 OF 2023

(Originating from Civil Appeal No. 46 of 2022 and Matrimonial Cause No. 29 of 2022 at’
| &,

Shanwe Primary Court)

FRANK CHARLES KAPUFI .....ccccsmmmmmimmniansanns ..\&. (ann wanas API;%LLANT
A s J@‘

VERSUS:
MARY CHARLES KAPAMA .......cooenmn

08/05/2023 & 13/06/2023

MWENEMPAZI, J:

The appellant is:aggri
31% October, 20 aspf t of distribution of matrimonial properties
hencé he has filed an ppeal in his court with only one ground that: -

"The.appellate court erred in law and fact in evaluation of evidence

f Matrimonial assets which was unfair and Contrary
to the law and without considering the contribution made by the

appellant towards acquisition of those propetties”



The appellant therefore prays for the judgment and decree, allowing the
appeal, setting aside the order for distribution of matrimonial assets and
redistribute according to the evidence adduced and law.

At the hearing the appellant was represented by Mr, Peter Kamyalile
Advocate and the respondent was unrepresented. Hesnng was conducted

orally.

thelaw. “The Court did not

&

According. to the. orders, made. the court ordered that the house at

igiven to the respondent and that the house at

Kilimahe 3be givel to thé appellant. Both houses were constructed by the
parties by 'édual-f@r 50/50 contribution, however, the value and size differ.

The house at Makanyagio has 11 rooms and located at Mpanda urban and
the house at Kilimahewa has four (4) rooms and located at peripheral area.

Its value is small compared to the other house. The counsel argued that it is



the principle of law that where there are two houses differing on value which
has been acquired by equal contribution by the parties in a matrimonial
dispute and where each deserve a 50% share, a wise decision would be to
give 50% of each house (property). The counsel referred the case of

Adriano Gedarm Kipalile Vrs. Esther Ignas Luambano, Civil Appeal

%

e position be

T
thehappellant’s, the respondent

decision of the‘lewer court be upheld. In addition, she submitted that the
appellant collected everything and she was contented. She is wondering the

appellant is still Jooking for other properties.



In rejoinder the counsel for the appellant prayed that the court issues an
order for each party to have a 50% share and in case the respondent will be
willing they should be allowed to swap.lt is unfortunate I did no ask the
respondent if she will be willing to swap.

In the evidence tendered and or adduced by the respondent she testified

with other things. The testimony:doe

was testified by th appellant that the house at Itenka was built on the plot

belonging to his father.
According to the complaints made, the appellant was not amused with the
division of matrimonial properties as decided by the trial magistrate, At this

juncture I would like to quote the relevant part of the judgment. In the



division of matrimonial properties the Honourable Magistrate ordered as

follows:
“AMRI YA MGAWANYO WA MALIT YA PAMOJA BAINA YA WADAAWA:

Katika shauri hili, wadaawa kwa pamoja katika ushahidi wao,
&
»"2;;;?'

walieleza kwamba, mali zote zilipatikana kwa juhUdi.z

‘:%‘?n S ne
Ik} baja

i,
kibanda cha biashara

i moja, pikipiki

i o

maoja, kipimo cha dhahabu, ch han 0_.725',"

Katika orodha hiyo, mali zote zipo na mali pekee inayobishaniwa
uwepo wake ni mpunga gunia 69 stoo huko Itenka. SM1 alidai
kuwa, mpunga upo mashineni Itenka wakati SU1 alidai kuwa,

mpunga ulitumika kulipa deni.



Ushahidi wa SU1 ulitiwa nguvu na ushaidi wa SU2 ambaye alisema
kuwa, mpunga ulitumika kulipa deni ambalo walikopa benki,
ushahidi wa SUZ2 ulitiwa nguvu na hati ya kukopeshwa fedha na

hati ya kurejesha fedha ambazo ni vielelezo KUI na KUZ,

Katika mazingira hayo, SM1 alitakiva ku‘thfﬁ?t@@a uwepo wa

g

THG,
i

mpunga stoo Itenka Zaidi ya kueleza tu ki)
3

kuleta ushahidi au uthibitisho. Pia, SM%%a/!kUbgﬁll kuwas,.der

i

mgawanyo baina ya wadaawa kwa mchanganuo ufuatao: -

Mgao kwa mwombaji talaka (mke), apate nyumba moja ya mtaa

wa Makanyagio, bajaji moja yenye usajili namba MC 414 BRR, kochi



seti moja, tv moja, deki moja, redio moja, mahindi gunia 2, dressing
table, kitanda kimoja, godoro moja, cherehani moja, freji moja,
meza moja, meza maja ya plastiki, stuli 2 na vyombo vya jikoni

nust,

Mgao kwa mdaiwa talaka (mume) apate P -mba moja ya

kilimabewa ya shanwe, nyumba au kilindp. cha %k i ;ba Itenka,

o

were im?gj_bt in their decision. However, since the appellant is not satisfied, I

will decide'otherwise as hereunder shown; that given the three houses were
built with the contnbutlon of both parties; and in line of the submission by
the counsel for the appellant and taking into consideration the decision in

the case of Adriano Gedarm Kipalile Vs. Ester Ignas Luambano, Civil



Appeal No. 95 of 2021 Court of Appeal of Tanzania at Zanzibar where it was
held that:
"The record show that both parties in this appeal contributed in
building both houses, we are mereasingly of the view that it is
prudent foreach party in this appeal to have a 5/%49 in each of the

two houses,

houses, we are of the opinion that justice demands each party to
have share in each of those two fouses”,

In the referred case the Court of Appeal ordered that each party to the

appeal to be entitled to a 50% of chare in each of the two houses.
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