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This is an appeal ﬁ“om Bariadi District Court. The appellant heréin, DAMAS
MFUNGO @MGANE was charged and convicted of Rape cont_rary tothé
provisions of sections 130 (1), (2) (e) and 131 (3) of the Penal Code [Cap.
16 RE 2019]. He was sentenced to 30 (thirty) years imprisonment plus 12
(twelve) strokes. Aggrieved with conviction and the said sentence the
Accused preferréd this appeal basing on four grb}und»s which can b‘ev‘

summarized into two as follows;



- 1. That, the case at the District COLth was not proved beyond
reasonable doubts. | ‘
2. That, the trial court didn't consider the appellant’s mitigation before
passing the sentence.

‘The appeal was argued through oral submissions. While the Respondent,

Republic is represented by Ms. Wampumbulya Shani, State Attorney, the

Appellant is unrepresented.

In his oral Submissicn the appellant prayed for his grounds of appeal to be

“adopted as the submissions for his appeal. He concluded by praying for his

appeal to be allowed.

In her reply thereto, the State Attorney submitted that the Republic has

noticed that, in applying section 127 of the Tanzania Evidence Act [Cap 6 RE

2019] the trial Magistrate just stated that PW1 who is the victim in this

matter was capable of telling the truth. The Magistrate didnt show the

interview that she had made to the said witness that led her to reach into
the said findings, which is contrary to the requirements of the law. She said
that, this is what the trial court’s record transpires in its proceedings.

The State Attorney, Ms. Shani also submitted that, apart from that said

- procedural defects the case at the District Court was proved beyond all
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réasonvabie dcﬁubts. She concluded by praying for the trial court’s procﬁeedings:
. to be nullified, the judgment' to be quashed and 'the_,senten\cve,imposed
agaihst the Appellant be set aside. She ‘added that, :fbr the séke of justice,
the said vnuiliﬁcat‘icm of lower court’s proceedings be followed by an order for
re?trial cjf the original case.

The Appellant had nothing to rejoin.

From ‘th’e su_bmissions, I start to deal with the legality on the applyicatioh of
v -, sectiqn 127 of the Tanzania Evidence Act [Cap 6 RE 2019] by the
trial court. As submitted by the State Attorney that the proceedings of the
trial court are vitiated with thé irreg’ularities which led fo miscarriage of
justice. _ ,

» Right from the beginning the State Attorney supported the appeal on the
ground of irregularities on the tﬁal court proCeediﬁgs. She smeit_tedthat
- the eVidence of the victim was recorded contrary to: section 117(2)'of the
Evideince‘ Act. She said that the trial Magistraté c‘Iiyd.not reflect on record as
to how she :examined the witness who was underr tendef age to éscertain
’ whether‘she could not give her évidence under oath. The sa:id "Magistrate '
merely recorded her conclu_sion thét the witness could not give her e\:/.idénce

. on oath because she was of minor age of 9 (hine_) years. She then added
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that the said witness promised to tell the truth. In doing so she purported to
have :com'plied' with the requirements of section 127(2) of the Evidence
Act, as she had so noted in the record. i |
According to section 127(4) of the Evidence Act, a witness of’ tender age
like any other witness in 'a. criminal trial must, | as a general rule, ‘giv»e:
his dr her ‘evidence uﬁder oath or affirmation as it |s mandated uh_der
section 198(1) of the Criminal Procedure Act which states;
| "Every witness in a Criminal Cause or matter shall, subjeét to
the provisions of | any other written law (o tbe contrary, be
exam/hed upon oath or affirmation in accordance with the
provisions of the oath and statutory Declarations Act”
However, uhlike‘ an adUlt Witness, the child of tender age must, 5&?:fare giving
evidence under oath or affirmation, be tested by thé trial court on’simple"
questions if he/she can give evidence under oath or affirmation as the case
may be. See the case of Selemani Moses Sotel @ White V. R, Criminal
Appeai No. 385 of 2018 (CAT). But when the Court examines the witness
as éuCh' and becomes'svatisﬁed that a child witness can only give evidence

v Vwitho’,ut o‘ath or affirmation, it is when it resorts into the exemption of

. seétion' 198(1) of the Criymi‘nalvPifocedure Act; The said exemption is
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executed under section 127(2) of the Evidence Act in which the
evidence is taken without oath or affirmation subject to tfhe witness
promising the Court that she/he will tell the truth and undertake not to tell
lies. ' ‘

~ However, the records must be clear as to how the Court arrived into a |
con(:msion that the said child witness shoald give eVidence.ander oath or
afﬁmiation, or should give evidence withouf oath or affirmation under the
exemption. |

The evidence taken contrary to the said requirements of the law becomes
valueless and cannot be acted upon to convict the Accused. See Godfrey
Wilsohm R, Criminal Appeal no. 168 of 2018, CAT ati’Bu-korba
(unreportad). In séveral occasionsv the Cdurt of }Appea'l of Tanzania has
, insistéd 'that trial‘ courts should not rush into reduiring thé child Withéss to
promise t’éHing the truth and not lies, without: first examihi’ng‘ him/her
_ whether he/she understands the nature of oath.

- While citing the case of Godfrey Wilson V. R, Criminal Appeal No. 168
o}f 2618, CAT at Bukoba (unreported) the Court of Appeal stated in Issa
Salum Namba!uka V. R, Criminal Appeal No 272 of 2018‘,CAT at

Mtwara that;



"where a witness_/éj a child of tender age, a trial Court should at the
ifo_remost, 5 ask feW peff/'nent questions so as to determine Whef/?er or
not the child witness uhderstahds the nature of oath. If he /‘ep/j@S n
the aﬁ‘/‘rmét/ve then he or she can proceed to give evidence on oath or
affirmation depending on the Religion professed by such child m"me;qs.
If that child does not know the nature of oath, he or she should before
giving evirfehce be required to promise 15 et he iridh B nok to gl
lies"”
In the instant‘c:ase, th’e record does not speak by itself whether PW1 was
tested to asCertain her ability to give evidence on oath or otherwise. We only
find the conclusion remarks of the trial Magistrate that the witness shouidk
give her evidence withorjt oath because she was of tender age and promised
to te" the truth; As there is nothing on recbrd to assist this appellate court
to know how the learned trial Magistrate arrived into such conclusion, 1
cannot rely on such general conclusion remarks by the learned Magistrate
refle'cting‘ in the record. |

In decrdmg on such fatahty, the Court of Appeal and even thls cour“ have

o been takmg drfferent stances dependlng on the facts of each case. There‘ '

- ‘_Eg‘:{;‘,are mstances that the evrdence recorded under such anomaiy were,




' eXpunged‘for' being regarded valueless. See the caSe”of'Godfrey';WiISon- ‘
‘ (supra). In some other instances it has been r'u'led out :tha_t a reftrial would
serve the better end of justice for an inndcent, thatthevictim should not be
cohdemned for the mistakes of the court itself; nor the criminal (accused)
~ should not benefit for the irregularities done by the court.

What is a way forward then? While the Appellant is silent, the State Attorney’
Suggests’ for re-trial; The principles. of law suggest‘that' when the court‘
~ considers that, even if the evidence on record would h_'aVe been‘ properly
received, still the conviction would not follow,.then an acquittal is an
_ appropriéte order, because the re-trial can be u_sed‘ by the pre_secu_tion
as an opbortunity to fill in the gaps. See FATEHALI MANJI V. R [1966]

EA 333 case.

In the instant case I find the proposal " argued by the learned State
Attorney on re-trial is sounding, but the same shedld not involve the whole
testimonies adduced by the prosecution. The fact that the detriment has
been noticed on the PW1’s (Victim’s) testimony only, that pereon’s testimony |
only is to be re-taken and recorded afresh for the purpose of clearing'vthe"
trial court’s fault in containing the requirements of section 27(2) of the

Tanzania Evidence Act.



Therefore, in the instant case, only the Victim (PWi) should testify afreéh.'
The aim is to avoid the prosecution to use the opportunity of re-trial for the
whole case to fill the gaps. As PW1 is going to testify afresh, the opponent
party,‘ AccuSed (the Apbéllant herein) will have the opportunity to defend His
case 'afrevshi.' e | Bl | |

- The Iog‘ic: behind that finding is that the appellaht should not beneﬁt from
the wrongs:of the‘ court itself and the respondent should not be condemned
for the vwrongs that were not caused by her witness, but the court.

Having gone through the victim's evidence and that of other witnesses
including thé Doctor who examined her after the crime, I find it bettar that
the said victim who testified as PW1 get opportunity to have her evidence
properly fe}cordéd in accordance with the law, so that it can be examined
for the better end of jUStiCe.‘That will Iéad to thé composition of thé ruling
by the trial court on whether the Accused (appellant) has a case to answer
or not, then defense heéring, if any. |

To avoid prejudicing the re-trial process, I am not going to reproduce the
_ facts ,br évidence tvhat had beén;giveh by the \./”icti'm’during trial in the

impugned éase'. It suffices to say that the same dictates to be re-recorded




under the proper procedure and determined to adjudge the rights of the
parties.

[ therefore partly allow this appeal to the extent that, the proceedings of
the trial court, particularly the testimony of PW1 (victim) and that of DW1
(accused/appellant) are hereby quashed. It is ordered that they should be
recorded afresh. For the sake of justice, the said re-trial involving recording
of the testimonies of PW1 and DW1 should be done by another

- Magistrate with competent jurisdiction.

W

S.M. KULITA
JUDGE
30/06/2023
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