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This is a judgment in respect to appeal by the appellant following

1
|
|
!

conviction and sentence by the District Court of Morogoro for the offence

of rape cqntrary to section 130 (1) (2) (e) and 131 (1) of the Penal Code. -

Dissatisﬁgd thereof, the. appellant appealed to this court challenging' |

J
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conviction . and

undermenfioned grounds of appeal;

|

)

That, the learned RM erred in law and fact to convict and

sentence the appellant by relying on the evidence of children

of tender age which was taken contrary to section 127(2) od

the Evidence Act, Cap 6 R.E 2019
That, the learned RM erred in /aw and fact to convict and

sentence the appellant without following the procedure of the

Jaid down by S. 312(2) of the CPA, Cap 20. R.E 2019,

That, the learned RM erred in law and fact to convict and

sentence the appellant based on (exhibit PE1) caution |

statement which admitted unprotea’ura/ as no inquiry case

- conducted after objection raised by the accused contra}y o

| the law.

That, the learned RM erred in law and fact to convict and

sentence the' appellant relying on repudiated / retracted

| (exhibit PE1) caution statement that was recorded illegally b )%

PWA.
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5.l Thét the learned RM erred in law and fact to convict and |
fsentence the appellant based on (exhibit PE2) PF3 which is
l! not read for loud after admitted in court contrary to the law.

6. That the learned RM erred in law and fact to convict a_na’.
' sentence the appellant by consider the unreliable and
incredible evidence by PW3 (victim).

/. That, the learned RM erred in law and fact to convict and
sentence the appellant believing on incredible and unreliable
hearsay evidence of the prosecution witnesses PW1, PW2,
PW4 and PWS5.

8. That the learned RM erred in law and fact to convict and
. sentence the appellant for failure to consider the offence of
| rape whereas there was no sufficient evidence to establish the

said crime against the appellant.

9. That the learned RM erred in law and fact to convict and
" sentence the appellant while the prosecut/oh case was never

proved to the standard hilt.

The appellant prayed to this court to allow the appeal, quash con'viction,

set aside the sentence and set him free.
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In nutshell, the facts leading to the offence depict that, on diverse dates

between JUIy, 2019 and December 2019 at Mambani Village, Kibogwa
Ward with}n Morogoro District in Morogoro Region, the appellant had
carnal kno:wledge of, a girl aged 13 whose identity is concealéd in this
judgements. The accused (appellant herein) pleaded not guilty to the

charge.

To prove their case the prosecution paraded five witnesses while the
accused défended himself with one witness. The prosecution witnesses
were Kadjri Muhidini (PW1), Salima Issa (PW2), the Victim (PW3), WP
4620 D/CI5L Rehema (PW4) and Sarah Zakaria (PW5). This court also
admitted éxhibits, that is Cautioned Statément of the accused person as

Exhibit P1'and the PF3 of the victim as Exhibit P2.

PW1 testified that, he received information from a good samaritan that
there is a girl who is sexually abused by his step father and he was told
that the man is Ally Peter and he was raping the victim who is a girl of

STD IIL.

As such, he informed other leaders and they called the accused (herein

the appe‘llant) and his family in order to discuss the matter. In
| - '

interrogating the victim, she started crying and told him that the appellant |

used to rape her and threatened to cut her ears if she will disclose it to
|
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anyone. He further testified that the appellant was asked and confessed
to have raped the victim and asked for forgiveness and he said that it is
the devil which made him to rape the victim. That, the appellant was taken
to the poliée station and the victim was taken to the hospital for medical

examination.

PW2 is the mothér of the victim and she testified that the appellant is her
husband and from May, 2019 to December, 2019 she was living with the
appellant and her children including the victim. While she was bathing the
child (the victim) she discovered that she was not normal in her vaging,
it seemed like she was réped. PW2 festified that, her vagina was enlarged
than when she was born. She asked the victim what happened to her
and the victim told her that, the appellant used to rape her in the
afternoon when PW2 was on the farm and threatened to cut her ears if

the victim tells PW?2.

PW3 who is the victim testified that from May-December 2019 she was
living with her young sisters and brothers and that her step father is the
appellant ’and he raped her. She went on to testify that the day of the
ordeal she came from school, changed her clothes and Shé also cboked.
She testified that after cooking she took her exercise book and started

writing and the accused person told her to bring him some drinking water,
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after bringing it and put it éside, the appellant carried her to his bed. That

her mother was at the farm and her young brothers were playing in the
kitchen at that time. She testified t.hat,'the accused person, undressed her
underwear and also undressed himself and took his urinating ofgan and

inserted it in the v,agi-na. she further testified that she did not shout

because the accused person tied her mouth with a cloth and also robbed

her sb thatAshe could not shout.

That she felt pain in her vagina but she did not tell her mother because

the accused peréon threatened to cut her ears if she tells her mother. She
also testified thaf the accused has been raping her many times and
threatened to cut her ears and she therefore feared to tell anyone

including her mother.

PW4 testified that, she interrogated the accused person and he told her
that he stérted sexual relationship with the victim at the end of June 2019
and he had sex With her two times at different dates. She tendered Exhibit‘

P1. At 'pag';e 24 of the typed proceedings, it is written that,

Accused: I object the cautioned statement not be admitted
because I did not tell her if I did the act of rape on ma Y, 20189.
She d/a’ not explain to me m y rights to call a relative, lawyer or

friend....... |
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Court: I hereby overrule the objecfion' ralsed by the accused

person...”

- The last prosecution witness is PW5 a clinical officer who testified that on

26/12/2019 she was at home and a man came and told her that there is

a patient at the Dispensary. She went and found a man, a woman and a
child who \IlNas alleged to be rapéd and they had a PF3 from poIice_Which
required h}er to examine the victim.AShe examined her vagina and it was
open 'sofnéthing which is not normal. Shelalso examines if she had HIV
and STD’s and she was not infected and there was alsd no sperms and
| injuries. There was penetration buf not for the first time. When cross
examined by the accused persoh, she réplied _thatrthere were signs of |

penetration but she could not exactly tell what‘penetrated in her vagina.

She tendared Exhibit P2. This marked the end of prosecution evidence

|
)

and case. "’

On the other hand, the defenSe side was testified by the accused person |
and one vxf/itness. Accused person who testified as DW1 told this court that
on 26/ 12/{201‘9 the chairman followed him and told him that he is needed

in his offi(f:e and when he reached the office, he was told'to enter inside.
| o ,

In enterin;g inside, the Chairman shut the door and ordered the four youths

who weré there to tie him with a rope on allegations that, he raped his
| ' |

)
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step child. Then he was taken to the police station. The appellant further

testified that he did not rape the child and he have a conflict with the

chairman arising from land.

DW2 testified that on 26/12/2019 in the morning, -he heard a person

calling and greeted the accused person and he told him that he needed

him at his home. The accused person entered inside and told DW?2 to wait
for him because he was going fo talk with the chai'rnﬁan. He waited for
him for .one hour but he did not come and he decided to follbw him and
he found r;1im outside tied with a rope. He asked what was wrong and he
was told that, the accused person faped a child andAthe chairman is the
one who kfnows and he wanted to ask thevchairman but-he was not there. )

He furtheq| testified that he asked the neighbors about the habit of Ally

Peter and gthey‘told him.

During thé héaring of the appeal, the appellant appeared in person
| (unreprésented) The respondent, the Republic, wés represénted by the

learned State Attorney, Mr. Emmanuel Kahigi.
The appeilant submission in support of appeal was brief, he requested

this court to consider the grounds of appeal and allow it by quashing

conviction, set aside the sentence and set him free.
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Submittin.g:in opposition of the appeal, the learned state attorhey had this’ | |
to say; Wij:h ground number one Mr. Kahigi'statéd, the allegation that
- Section 1257 of the EVidence Act was not complied with is unfounded. The
Courf record depict that, PW3 was subjected to requi,rémént of Section
127 of Evidence Act before giving evidence,: and the court satisfied PW3

was in a position to tell the truth and not lies, this is reflected on page 15

of the proceedings, proced'ure'for taking evidence of a child of tender age

was compl.;ied with. He rested ground ONE
| .

Mr. Kahigi: conjoined ground number THREE and FOUR and argued
together ajnd submitted that, the apbellant’s complaint that the trial court
erred in l:aw in admitting cautioned sfétement while _the Same was
repudiatedj and retracted, fhe appellant raise.d' objecinn that it shouldn't

be admitte‘:d there was no trial within trial to ascertain its voluntariness.
The appel_jant just stated that, I did not tell her if I did the act and that
he was no:t given right of calling a relative, lawyer or friend. There was no
allegation' that he was tortured, hence the same do not fall within

re'pudiatecfj or retracted confession. He rested ground THREE and FOUR

As to ground number FIVE on the exhibit P2 was not read over before

the court, the aIIegatibn is unfounded as the exhibit was read over, thus
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this ground lacks merit. He referred this court on page 44 of the

proceedincj which reads “......the witness has read exhibit P2 to the court”

Submitting on ground number SIX, SEVEN and EIGHT together, Mr.

Kahigi firmly submitted that, the case against the appellant was proven

beyond ré.lasonable doubt through the victim is a credible witness who
testified how the incident occurred. To support his submission, he cited

the case of Selemani Makumba vs. Republic [2006] TLR 379.

On that afccount PW3's evidence was sufficient to warrant conviction
against the appellant, evidence by PW1, PW2, PW4 and PW5 are hearsay
evidence but evidence of PW3 standalone suffice to prove the commission

of offencéf, this grounds therefore has no merit.

| . B .
On the éecond ground the learned state attorney stated that the

judgement did state the provision of the law under which the accused was

convicted, thus, section 312 of the Criminal Procedure Act was complied

with.
He prayed for the appeal to be dismissed.

The appellant had nothing to rejoin he prayed for his appeal to be allowed.
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| |
The first grfound of appeal challenges the admissibility of evidence of the .

I ) , _ .
victim (PW3), the procedure for dealing with a testimony of a child of

tender age is set out under Section 127(2) of the EVidence Act,

"A child of tender age may give ev/denceéw/thout taking an oath

‘or making an affirmation but shall before g/i/ing evjdence,

promise to tell the truth to the court and not to tell any Jies."

In terms of Section 127 it requires the child of tender age to promise to

tell the truth and not lies before the reception of his/her evidence. There

4

are number.‘ of decisions supporting this position, Godfrey Wilson vs.

The Republic, Criminal Appeal no 168 of 2016 where the court held that;
! 1 .

".. the above cited provision as amended, provides for two

~ conditions. One, it allows the child of tender age to g/ve evidence

without oath or affirmation. Two, before giving evidence, such a
S " o

child is mandatori/y réquired to prdm/se to tell the trutb io the

couff and not to tell /ies.» "

In the present appeal the trial magistrate dutiful caused PW3 to
promise to tell the truth and not lies as reflected at page_15.of the-.
trial court typéd proceedings. This gfound has therefore_lacked merit

and is hereby dismissed.
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On ground number three and four which attacks fhe admissibility of
exhibit P1 (cautious statement), when the cautioned statement was shown
to the appéllant, he raised an objection and stated that, what is recorded
are not tru}e and that he was not given rights to call r_elativé, friend or a
lawyer. Thfe objection was overruled by the trial court for the reasons that;
one, the {;/vitness is the one that will prove if really, he committed the

offence and second, the objection can be answered by PW4 who took the

statement. The court proceeds to' admit the cautioned statement.

Objections to the admissibility of confessional statements may be taken
on two grounds. First, under Secﬁon 27 of the Evidence Act which
provides tI:Hat; |
; 27.~(1) A confession voluntarily made to a police officer by a
é person accused of an offence may be proved as against that
| person. |
(2) The onus of | proving that any confession made by an
accused person was voluntarily made by him shall lie on the
~ prosecution.
Second, ;under section 169 of the Criminal Procedure_Act,’ that it was

taken in \)iolation of the provisions of section 50, 51, 52, 53, 54, 55, 56,

57 and 58 of the Criminal Procedure Act. Where objection is taken under
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the Evidence Act, the trial court, has to conduct a trial- within frial oran .
inquiry to ;de_termine its admissibility. When the admissibility of the
appellant's cautioned statement was objected by the appellant on account
of the‘c'ont'en.t therein, .the learned trial Magistrate waS duty bouhd to
conduct an inquiry and come up with a_detérmination' as to whethér the

same should be admitted or otherwise.

In the case of Frank Michael vs. Republic, Crimiria_l Appeal no.
323 of 2013, Court of Appeal (unreported) the court had these to

say, -

“"The trial court have a dufy to hold a trial within a trial
whenever an accused lConfess/bna/ statement /5 eifher
repudiated/ retracted before its -admission in
ev/dence. Once an objection is made by the defense after
~ a trial court has informed the accused of his right to say
" -something in connection Mth it which is uné Vo/dab/e duty
'_'on part of the trial court they trial couft must .étop
-everything and proceed to trial within trial g/'v/ng each

side opportun/ty to call witnesses in support of position. ”

The clear meaning of 'repudiated' and retracted confession w_as

analyzed in the case of Amiri Ramadhani vs. Republic, Criminal
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Appeal ndj, 228 of 2005 the court of appeal made a difference

' between repudiated and retracted confession, and this is what the

court said

Based on

"To repudiate a statement is to deny ever to have made
it. Inour view, to repudiate a statement /s different from
retracting a statemenﬁ -In the latter one is not dény/ng
that one made a statement but that what was said was
. not true or that one was forced to say.what is /n the

statement, or one is revoking or unsaying what one

| previously said.”

the objection by the accused that he did not tell PW4 that

he raped ’lche victim means the appellant is retracting or withdrawing

| . ‘ .
what he stated in the statement made by him, thus the court had to

conduct an inquiry.

However,

objection

‘it was the view of the learned state attdrney that the

;by the appellant doesh’t fall within the meaning of

| .
i

repudiateéj and retracted ,confessio‘n.

It is a well settled principle of law.that once the accused person objects

tendering

must stor:

and admission of confession statement in evidence, the court
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whether the statement was freely and voluntarily given. There is a
plethora oflauthorities to that effect. For example, in Daniel Matiku vs
Republic :Criminal Appeal No. 450 of 2016, the Court of Appeal while
quoting wi’éh authority its previous decision in Twaha AI_Iy and 5 Others

VS Repubjlic, Criminal Appeal No. 78 of 2004 (both unreported)
demonstra:ted:
"..If that objection is made after the trial court has informed the
accused of his right to say something in connection wiz_‘/z the
alleged confession, the trial court must stop everything and
proceed to conduct an inquiry (or a trial within trial) into the
vo/uniariness, or not of the alleged confession. Such /ndu//y
»shou/d be conducted before the confession is admitted in
ev/dence....”
See also: Ali Salehe Msutu vs Republic [1980] TLR 1 énd Shihobe
Seni and Another vs Republic [1992] TLR 330.
Failure to conduct trial within a trial constitutes fatal irregularity. This
renders the confession statement which was admitted contrary to the
above pro:cedure béseless; Since the same has already been expunged
from Cou& rerrd, it wouldnt form the basis of the trial court decision

!

basing on'the above pointed out anomaly.
i
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-With due respect I wish to disagree with both the trial court

magistrate 'and the learned state attorney. The trial court had a duty

- to conduct an inquiry to ascertain the objection made by the
appellant, failure to do sd is fatal and prejudicial to the appellant and
for that reason the exhibit P1 the cautious statement is expunged

from the refcord.

| |
|
On ground number five, that exhibit P2 (PF3) was admitted contrary

to the proéedural law, that is, the same was'not read aloud in court
after its admission. This court gathered what is written on record as

hereunderg that;
Courftf the PF3 tendereé’ /s admitted and markeé}’ .as ex.h/b/t P2 ‘
: | |  Sgd. E: B Ushacky - RM
| - 4/11/2021

Court: we pray for exhibit P2 so that the witness can read it to

the court.

Court: Prayer granted. The witness has read exhibit P2

aloud.

Sgd. E. B. Ushacky

RM
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‘Basedon th'e above extract of the proceedings at the trial court, the exhibit
was read béafor_e the court and thus the complaints that the same was not

I
read is unf(!)unded. This ground of appeal fails.

On grounds number 6, 7 and 8 that the casé against the appellant wasn't
proved be;ybnd reasonable doubt, the appellant‘ cdmplaint" that the
evidence 01:’ PW3 is unreliable and uﬁcredible, based on the principle in the
case of Selemani Makumba vs. Republic [2006] TLR 379, that the

best evidence in sexual offences comes from the victim, the victim stated

how the abpéllaht. raped her and how he has been doing that for many
! .

| .
times. In his testimony the victim narrated the incidence of one day
! , . oo

although Iéter she stated that the appellant has been raping her many

times. :
|

| | |
Truly, PW.I”: when testifying in the trial court said that the appellant asked
her to bring him drinking water, when she brought the water the appellant

put it aside, carried her and put her on bed, u'ndresséd‘her and rape her.

With regard to penetration, its general rules supported by many

'

authorities that true evidence of rape has to come from the'vi'ctim, for
-instance the Court of appeal in the case of Godi Kaéehagala Vs.

- Republic, Criminal Appeal no. 10 of 2008 the court observed,
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| . .
"It is /;7OW settled law that the proof of rape cases comes from

the p’rosecutr/'x herself. Otherwise Witne$5e5 if they, never
-actua//y witnessed the /nC/dent such as doctors may g/ve

corroborat/ve

The issue is'whether the evidence of PW3 is credible.

There is no dispute that no one saw the appellant raping PW3, in other

words there is no other evidence supporting the allegation that PW3 was

raped, it is the PW3’s words against the appellant. This is particularly 'so

where the appeIIant denied the offence which put the burden on the

prosecutlon 5|de to prove the offence agalnst the appellant.

Upon, re-evaluation of the evidence C)n record by PW3 the victim which in

law is the best evidence as per principle in Selemani Makumba Vs _

Republicf. This court has noted that, _ane',’PW3 the victim is thirteen

| (13) years,! old, two, she was standard three '(STD ITI), three, while being

bathed bnyWZ discovered that PW3 vagina was eniarged thus sign of |

rape, faur PW3 had never disclosed it to anybody on aIIegatlon that she

was threatened by DW1, five, there was no sperms or InJunes found at

the PW3's vaging, six, vagina seemed to have been injected with blunt
object, seven, PW3 was medically examined by PW5 the clinical officer

IT at kisem'Dispensary,' eight, exhibit P2 the PF3 depict that,

|
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"there is evidence of penetration of penis in vagina not for the

- first time, no injuries...”

Further, m:'ne, PW5's testimony is to the effect that, there was no sperms

| |

observed, ten, PW3 did not report the incidence to anybody, eleven, it
|
!

is not known when the victim was raped but it is on record that, it is

|
i

between Jjuly to December, 2019, twelve, PW1 testified that after

|
receiving the information from undisclosed informer he interrogated the
: |

victim whd named the appellant thence arresting him, thirteen, PW2 the

mother of EPW3 did report to undisclosed relatives.

Having anéalysed what the evidence are all about, this court is saﬁsﬁed
that, the sgame raise doubt which touches the root of the matter in that;
one, the iil\formér to PW1 that PW3 was being raped by DW1 was neither
called nor testified in court, two, PW1 is the one who knew the rapist, he
called PW3 to confirm and arrested DW1 but PW2 the mother of PW3 did
not testify anything in relation of the same nor did not say that she was
the one who reported to PW1, three, PW3 testified that she thd PW1

that she was being raped by her father though she did not mention his

name,

1

At page 16 of the proceedings PW3 stated that;

E
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raping me. I was taken to hospital and they examined me”

Four, PW2's testified that,' DW1 is a step father, five, PW3 did not
mention the name of the person who raped her, six, PW3 testified at
page 16 ofjthe proceeding ;.“I did not tell my mother because the accUsed
person threatened to cut my ears if I will tell my mother”, seven, PW3

did not at any point in time testified that, she told her mother PW2 on

issue of r'aping, eight the Story by PW2 standalone without any

|

corroboration or connection with the story by PW3, mne PW3 did not
testlfy thart She told PW2 of the incidence-of being raped at any time
|nclud|ng at the time being bathed by PW2, ten Exhibit P2 deplct of the
presence of evrdence of penetration but there is no further explanation
but a mejre statement that, there is evidence of penetration without
detailing itf, eleven, there is no sperm or injuries or bruises at the vagina,

| ,
twelve, Jthere iS no corroboratiOn of evidence between what PW3

)

testified with PW1, PW2 PW4 and PW5 is mere clinical officer, W|th no |

doubt much as I doubt expert knowledge she did not have any assrstance

to the prosecution side as her evidence is not exhaustive and precrse but
mere statement which anybody can write on the PF3, it lacked expert

opinion WhICh one can expect to get from rather than a bare statement
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In my viev\}, the expert opinion, consists of;. one, appropriate isSue in
question. This is the equivalent of the helpfulness foundation for lay
| expert witness opinion, fwo, educati'onal e]ualiﬁcation and professiohal
experience; The ber_soh put forward as an expert must have edUcationéI
qualification an.d professional experience in an appropfiate area of
exbertise. The witness dualiﬁes as an expert, three, the expert muet base
his opinion on‘-i»nformation, observations, teets, experiment and other

data. Here eXpert_knoWIedge and experience is needed not peréonal :

eknowledgeff, fow; it must be rational, in the sense that, it must be; first,
~ within the lexpert’s area of expertiée and related to the issue, second,

rational related to data and third, scientifically reliable.

The above elements distinguish from opinion of a IayperSOn to that of

expert person.

~ The case at hand lacked material element of the expert opinion as stated

herein above in the analysis of the evidence of PW5. . a

Based onfthe above re-evaluation of evidence on record, this court is
satisﬁeid bf!eyond sane‘of doubt that, neither the evidence by PWS herein
referred to as best evidence nor evidence of PW1, PW2, PW3, ‘PW4 and
PWS5 proved the offence beyond the shadow of doubt as required by the

law, shortfalls of which are numerated here in above. All the prosecution
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evidence raises more doubts to the occurrence of incidence and if at all it
i R : ’ .V .

happened and thatitis the appellant who raped PW3 taking total evidence

on record.

In the upshot, and on the basis of the reasons given above, I ﬁnd this

- appeal mer |tonous and I hereby allow the appeal, quash conviction, set

aside the sentence and order for |mmed|ate release of the appellant one

ALLY PETER GEORGE unless held for other Iawful reasons.
IT IS SO ORDERED

~ DATED atMOROGORO this 24% March, 2023
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