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This ruling is in respect of the preliminary objection raised by the third
to seventh defendants, to the efféct that the suit is incompetent and bad in
law for contravening section 6(2) of the Government Proceedings Act,

[Cap. 5 R.E. 2019].

The plaintiffs sued Hamiri Estate Limited, Surendra Natan Odertra,
Batati District Council, Babati District Commissioner, Manyara Regional
Commissioner, Commissioner for Lands, and the Attorney general, among
other things, for a declaration that the plaintiffs collectively owned the suit
land. The first and second defendants filed a joint written statement of
defence where they raised two points of preliminary objection. The third to
seventh defendants filed a joint written statement of defence and raised a
preliminary objection to the effect that, suit is incompetent and bad in law
for contravening section 6(2) of the Government Proceedings Act, [Cap. 5

R.E. 2019].

The first and second defendants’ points of preliminary objection were

that-

1. the plaintiffs suit is incompetent for lack of statutory notice of 90
days to the third, fifth and sixth defendants, contrary to section 6(2)
of the Government Procéedings Act [Cap 5 R.E 2019], section 190
Local Government (District Authorities) Act, [Cap 287 R.E 2002]; and

9



2. the plaint is defective for contravening mandatory provision of
Order VI Rule 15(1) and (2) of the Civil Procedure Code, [Cap 33
R.E 2019] (the CPC).

Is the suit incompetent for contravening section 6(2) of the

Government Proceedings Act?

The defendants’ preliminary objections raised two issues; one,
whefher the suit is bad in law or incompetent for contravening section 6(2)
of the Government Proceedings Act; and two, whether the suit is
incompetent for contravening Order VII rule of the CPC. I will commence

with the first issues.

Hearing of the preliminary objection was by way of written
submissions. Mr. Mkama Musalaba, State Attorney, represented the third to
seventh defendants, Mr. Abdallah issa Alli appeared for the first and second
defendants, and Mr. Joseph Moses Oleshangay, Advocate Was for all the

respondents.

Submitting in support of the preliminary objection, Mr. Mukama
Musalaba, State Attorney, the provision of section 6 (2) a of the
Government Proceeding Act, Cap 5 R.E 2019 (the GPA), is imperative.

It requires a person intending to sue the government to issue a 90 days’

10



notice and the same to be served upon Attorney General through the Office
of Solicitor General. Further, that the notice annexed to the plaint is in
respect of only 201 plaintiffs as opposed to the total of 229 plaintiffs. Thus,
the suit is incompetent. To buttress his argument, he referred this court to
pages 11, 12, 13 and 14 in the case of Gwabo Mwansasu & 10 Others
vs. Tanzania National Roads Agency & the Attorney General, Land
Case No. 8 of 2020, High Court of Tanzania at Mbeya (unreported) and the
case of Peter Joseph Chacha vs. the Attorney General & Another,

Civil Case No. 01 of 2021 HCT at Arusha (unreported).

Mr. Abdalla Issa Alli submitted further that, failure to issue 90 days’
notice is contrary to express requirement of section 6(2) of the GPA and
section 190 of the Local Government (District Authorities) Act. Citing
a litany of cases, including Peter Joseph Chacha vs. The Attorney
General & Another, Civil Case no. 1 of 2021 HCT at Arusha (Unreported)
and Abuu Sadiki Lema vs. Ilala Municipal Director and Others, Land
Case No. 114 of 2022, he argued that since the plaintiffs never issued the

said notice, the suit is incompetent and deserves to be struck out with costs.

On plaintiffs’ side, Mr. Joseph, learned advocate, submitted that the

plaintiffs issued the said statutory notice to the third to seventh defendants
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and the proof to the same was annexed to the plaint. It is therefore,
contradictory when it is said that the plaintiffs never issued a notice, at the
same time admitting that 201 plaintiffs issued a notice. That failure on some
of the plaintiffs in issuing the notice amounts to mis-joinder, which is not
fatal at all as per Order I Rule 9 and 10(2) of the Civil Procedure Code,
Cap 33 R.E 2019. Citing the case of Tanganyika Land Agency Limited &
Others vs. Manohar Lal Aggarwal, Civil Appeal No. 26 of 2003, CAT and
Car Truck Distributors Limited vs. MKB Security Company Limited

and Another, Land case No. 169 of 2021, HCT at Dar-es-salaam.

Having considered the pleadings and the rival arguments, I find that,
It is true that the plaintiffs never issued and served a statutory notice of 90
days as per the law. The purported notice, attached to the plaint, cannot be
said to have reached to the Attorney General for the following reasons; one,
there is nowhere in the said notice where there is anything showing that a
copy the said notice was received either by the office of tﬁe Solicitor General
or the office of the Attorney General; two, there is no proof of service or an
affidavit establishing that the said notice was communicated to the Attorney
General through the Solicitor General; and three, the plaintiffs did not plead

facts in their plaint as to when and how the served the Attorney General.
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Also, I had an opportunity to peruse the plaintiffs’ written submission, where
the plaintiffs did not make an attempt to explain when and how they served

the same to the Solicitor General.

In the circumstances, I accept the State Attorney’s submission that the
plaintiffs did not issue and serve the notice section 6(2) of the GPA, to the
Solicitor General for and on behalf of the Attorney General. I wish to

reproduce section 6(2) of the GPA, for the sake of clarity as follows-

"6.- (1) N/A.

(2) No suit against the Government shall be instituted, and heard
unless the claimant previously submits to the Government Minister,
Department or officer concerned a notice of not less than ninety
days of his intention to sue the Government, specifying the basis of
his claim against the Government, and he shall send a copy of his
claim to the Attorney-General and the Solicitor General.”

I share my brother Judge’s view in Peter Joseph Chacha vs. The
Attorney General & Another (supra) where he held that-

"On the strength of the authority and the arguments herein above, and
as held by my senior brother Hon, Utamwa, J, in the case of Ngwabo
Mwasasu & 10 others vs. TANROADS and Attorney General
(supra) the requirement to serve the Solicitor General with the copy of
the notice or claim is mandatory, and its contravention cannot be

served or cured by even the principle of overriding objective as
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provided under section 3A and 3B of the Civil Procedure Code [Cap 33
R.E 2019].

To sum-up the point, find that the Solicitor General was not served
with the copy of the notice as required by law something which vitiates
the suit. Therefore, the suit is struck out for violation of the provision
of section 6(2) of the Government Proceedings Act as amended.”

I also share the holding of this Court in Mashaka Abdallah and
Another vs Bariadi Town Council and 2 Others, (Land Case No. 3 of
2020) [2021] TZHC 6534 (10 September 2021) that, the plaintiff must prove
not only that he prepared a 90 days’ notice but also that he served the same
to the Attorney General via the Solicitor General or both as the law requires.
In Mashaka Abdallah and Another vs Bariadi Town Council and 2 -
Others, this Court observed that-

"It is also being noted that mere composition of the address or
the title the Attorney General and Solicitor General in the
notice without evidence that they were served in itself
cannot be proof of service. There must be evidence that the said

notice reached the Attorney General and Solicitor General

respectively." (Emphasis added)

The State Attorney for third to seventh defendants argued further that,
even if, the plaintiffs issued a notice, it was in respect of 201 plaintiffs only
and not for 299 plaintiffs who are suing the defendants. The plaintiffs’
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advocate conceded that, the notice was issued in respect of 201 plaintiffs
but he quickly submitted that amounted to misjoinder of parties. Citing
several decisions, he argued that misjoinder of parties was not fatal. I truly
agree that misjoinder of parties is not fatal. Order I, rule 9 of the Civil
Procedure Code states that-
9. A suit shall not be defeated by reason of the misjoinder or non-
_Joinder Qf parties, and the court may in every suit deal with the
matter in controversy so far as regards the right and

interests of the pérties actually before it.
Undeniably, the plaintiffs claim that they exclusively and collectively

own the suit land. I construe that the plaintiffs’ claim to imply that they have
their cause of action is inseparable. Should that be the case, the pIaihtiffs
can only jointly sue the defendants. There is not dispute that a person who
has not issued a notice under section 6(2) of the GPA cannot competently
sue the government. For that reason, if the plaintiffs can only jointly sue the
defendants} failure for some of the plaintiffs to issue a notice of intention to
sue vitiates the whole claim.

In the end, I sustain the first point of the preliminary objection that
the plaintiffs contravene section 6(2) of the Government Proceedings

Act. Consequently, the suit is incompetent. Since the first point of
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preliminary objection is capable disposing the matter, | see no impetus to
determine the second limb of the preliminary of objection. | strike out the
suit for violating section 6(2) of the Government Proceedings Act. Given the

nature of the proceedings, | make no order as to costs.

It is ordered accordingly.

Dated at Babati this 18th day of July, 2023.

John R. Kahyoza
Judge

Court: Ruling delivered in the virtual presence of Mr. Joseph Oleshangay for
the Plaintiffs, Mr. Abdallah Issa Ally for the first and second defendants,
Mukama Msalam, State Attorney for the third to seventh defendants. B/C
Ms. Fatina Haymale (RMA) present.

John R. Kahyoza
Judge
18.07.2023
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