





She then submitted that this evidence proves penetration. I agree
with her. In Hashim Abdallah Issa V. R, Criminal Appeal No. 131 of
2017, Court of Appeal — Mtwara (unreported), it was held that the use of
the phrases like "sexual intercourse” re’férs to penetration. The_fefor"e, if
PWl is believed, it means rabe. happened. The _quést_ion for determination
is whether it is, indeed, the appellant who penetrated into her vagina.

In his defence, the appellant denied to have rapéd her daughter on
instructions of a witchdoctor in order become rich as alleged. He said the
case Is fabricated by his wife after discovering in his cell phone love
massage from -another woman where upon she promised to teach him a
lesson. This. defence is as serious as the rape allegation he faces. It
features in his defence only though. It is settled that an accused defence’s
-f:rhythm must be disclosed to the pr’osec&tio.n by ctoss examination. If this
is not don‘é, such a defence may be taken as an afterthought. [Martin
- Misara v Republic, Criminal Appeal No. 428 of 2016, Court of Appeal -
Mbeya _(u_nrepor_fed) page 8 — 9]. This allegation against a wife who
testified as PW2 ought to have been disclosed on cross examination.
However, it is not reflected in the proceedings.

This is what is recorded as PW2’s evidence on cross examination:
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