IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)

AT MTWARA

LAND APPEAL NO.12 OF 2022
(Originating from the District Land and Housing Tribunal for Mtwara at
Mtwara in Land Application No.51 of 2022)

HALIFA EMANUEL MBUTI (An administrator of the estates of the

late EMANUEL YOHANA MBUTD)evvvvcsssssssssssssssssssssssssssesssss APPELLANT
. VERSUS

SIMONI MALUKUSI..c.coovercrrercrniurcens TR L RESPONDENT

NAMMENGE MOHAMEDI NAMMENGE........ ...... -2“"0 RESPONDENT
JUDGEMENT

200 and 277 July 2023

LALTAIKA, J.

The appellant herein HALIFA EMANUEL MBUTI is dissatisfied with
the decision of the District Land and Housing _Trib._urial for Mtwara (The DLHT
or the Tribunal) delive’red on 15/7/20122, The coht_fbv_e’rsy is on the ownership
of land (the suit Iahd_) measuring 15 acres s\ituétécl at Ma'p_aragwe.v.illage,
Chikukwe Ward, in Masasi District. After a full. frial, the Tribunal_ adjudged in
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favour of the respondents. Thus; the appellant has lodged this appeal on the

following grounds:-

1. That the District Land and Housing Tribunal erred in law and fact in failing to
properly weighing and analyse the strength of the evidence of the parties and
consequently finding that the suit fand belonged to the 2% responderlt.

2. That the District Land and Housing THbunal erred bolh in law and in fact in
relving on an invalid sale agreement and making a decision of the basis of the

sdrme.
When the -ap'pe'al.was called on for hearing on 18/10/2022 both parties
appeared in person and without representation by Counsel. However, the

parties agreed to dispose of'_the' matter by way of written submission.

Submitting on the first ground of appeal, the appellant submitted that
in civil cases the standard of proof is on the bala'nce' of probabitity. He
insisted that the. balahcé of probability is tested b.y weighing the guality and
authenticity of the evidence or testimonies of the parties. The appellant
stressed that he Imed up three witnesses who testified that the suit land
belonged to the late EMANUEL YOHANA MBUTIL.

To buttress his argument, the appellant submitted that PW2 (ABDUL
MCHOQPA) the local 'gbvernment leader (village Chairman) who is familiar
with the suit land and the parties raised a serious issue on the authenticity
of the sale agreement purported to have been 'execut_ed' on 17/6/1993 which
was relied upon by 27 respo_ndeht. The appeliant submitted further that PW2
wondered how '_'Damia.n 'Ki:lli_lgan would have witnessed the sale agreement
while he died way back before 1993,

In addition, tﬁ_efﬁ'apﬁe_lla_\nt 'é_ss_e'rted tha‘txth'e second respondent denied
having sold the suit land to the first respondent because he was not the
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owner of the same. The appellant contended that _thfe suit farm has never
been sold to the respondent but was owned by the late EMANUEL YOHANA
MBUTI. He maintained further that there has never been any dispute in
“respect. of the suit farm when deceased W_a's alive” unlike the second
respondent whose witnesses do not know the_'_ _bb:_un_da_rie_s of the suit farm.
To this end, the appellant complained. that .'the-T_ribu_nal analyzed the
evidence on the high. standard of proof which is not the principle in civil

cases.

On the secand ground, the appellant assé'rted. that the ownership of the
suit fand by the second respondent is founded on the alleged sale
agreements. He insisted that it is unlike that of the late Emanue! Yohana
Mbuti founded the suit farm way back beft)'re"the_second respondent was
born. The. _appé!l-ant' maintaine.d 'fur_thér that the authenticity of the sale
agreement of 1993 is questionable since th'e..:p'.erscjn purported to have
witnessed the same died be‘fore 1993 as was testified by PW2 (Mr. Abdul
Mchopa). To this end, t'h'é- _appéllant calied upon this c_CJ'Lth to quash and set
aside the decision of the Tribunal and declare Z't"hat_ th:e-sUif land belong to

the late Yohana Emanuel Mbuti.

In response, the first respondent fully supported the appeal and
appeliant’s submission i chief. He asserted 'th_'a.:t It is cannon of law as per
section 11'0(1),.(_2-) and 115 of _th_e Evidence Act réqUi'reS a.standard of proof
in civil case to be on balance of probabilities. -Thélappell‘ant contended that
at the tribunal the appellant and the first respondent testified that the suit

land was not sold to any petson since the demise -_of" the lale Emmanuel
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Yohana Mbuti. He stressed that he did not sign the contract with the second

respondent.

The first respondent submitted that the trial chairman really erred in law
SM1,5M2,5M3 and DU1 u_v'ho' testified on the ownership of the suit farm and
that the first r'esp‘o‘ndent never solid the same to the second respondent. The
respondent maintained that he had no title 'td pass to second respondent
regarding the suit '!an'd, The first respondent submitted that he only feased
one acre of the suit farm to the second respondent. However, the second
respondent wondered how the said -\)illage chairman who died in 1985 had
witnessed the sale agreement of the suit land of 1993. To this end, the first

respondent prayed this court to find the first g_rpund of appeal has merit.

Responding to the second ground, the first respondent contended that he
did not sale the suit land to the second respondent. The first respondent
maintained that he wondered how the late Damaan Killian who died in 1985
could be able to witness the sale agreement between him and the second
respondent. Furthermore, the first respondent stressed that the alleged sale
agreement b'e'tWeen' hitn and the second respondent was obtained by fraud.
He denied having executed it and emphasized that no other witness signed
the same, He went further and submitted that the trial chairman ought to

have properly evaluated the authenticity of exhibit D1.

On the other hand the second respondent replled to the submission of
the appellant that du: mg tr:al he testified heavily how he became the owner
of the suit land. The second respondent contended that he purchased the
suit land on 1.7t“.3u'n_.e 1_99‘3".f’rom the first -responden‘t and witnessed by the
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lawful authority. He insisted that at the time of sale the appeliant and his
late father were living on the same village, and no one disputed about the
sale. The second respondent averred that his ev_id'_énce was credible as seen

at the first and second paragraphs of page 3 of _'the- typed proceedings.

'More s0, the second respondent argued that in ordei' for the party to win
the case has a duty to prove the claim as per section 111 of the Evidence
Act[Cap. 6 R.E. 2002]. He contended that the standard of proof in civil cases
is on preponderanice or 'balanc_.e of probability, 'th'e'duty which the appellant
failed to discharge it and that is why he lost the-Suit. To bolster his argument,
the second respondent cited the case of 'IKI'ZU;SEECONIDARY SCHOOL VS
SARAWE VILLAGE COUNCIL, Civil Appeal No.163 of 2016, CAT
(unreported) which cited with Ia.pprova'l the céi_se of MADAM MARY
SILVANUS QORRO VS EDITH DONATH KWEKA AND WILFRED
STEPHEN KWEKA, Civil Appeal No.102 of 2016.

Again, the second respondent contended that the matter is time barred
because it was instituted after the expiry of 27 years. He submitted that even
the deceased did -not_di'spute:the sale agreement. The second respondent
cemented his argument by citing the cases of JOHN BARNABAS VS
HADIJA SMOARI, Civil Appeal No.195 of 2018, CAT at page 9
(unreported), NASSORO UHADI VS MUSSA KARANGE [1982] T.LR.
No.302 and KANDIA NAA VS HUSSEIN SAIDI (1976) LR.T. No.1

Regarding the second ground, the second re’spondént emphasized that
he purchased the suit land before the lawful authority of Mbaju Village which

was witnessed by six witnesses brought by both s.i_de‘s of."th'g suit. The second
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respondent submitted that the first respondent was the owner of the suit
land and when decided to sale the same was supported by his relatives
including his brother one Emanuel Mbuti. He insisted further that the sale
agreement tendered in the tribunal is genuine and has all qualifications of
being a legal document. T_O‘for-tify his stance, he referred this court to the
case of ABDALLAH RASHID JALINI VS AHMADI ASALI SILI, Misc.
Land Appeal No.3 of 2018 (HC) (Unreported) and SWEYA SELELI VS
SHILINGITO BOMBASA (1978) LR.T. No.48,

It was the second respondent’s submission further that it was the first
respondent-wh‘o"sdd the suit land with his own free: will, without force,
intimidation or promise. He also submitted that even the brother of the first
respondent saw each and everything and showed the boundaries of the
disputed suit. To this end the second respondent prayed this court to dismiss

the appeal with costs for want of merit.

Having dispassionately considered rival submissions and keenly
examined the tribunal records, the issue for determination is whether the
appeal is meritorious. The appellant's father, the late Emmanue! Yohana
Mbuti, died intestate on 11/01/2013. He resided in Mbuja Village within
Chigugu Ward, Mas_-asi District. The record confirms that the late Emmanuel
Yohana Mbuti and the first respondent were. blood brothers. It is further
alleged that sometime in 1960, the late Emmanuel Yohana Mbuti developed
the suit land. The dispute over th'el suit land arose after the appeliant's

father's demise.
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Upon witnessing the second respondent c-ultiya_t_ing- the suit land, the
appellant approached him and learned that the first 're’s;pbndeﬁt had sold it
in 1993. In an attempt to-reSOlve the dispute, the ';appél-i-aht and his relatives
approached 't_he_ first respondent, who denied sélli_n.g the suit land to the
second respondent, In'ste'ad,. the first respondent claimed fh-a_t during the late
father's lifetime, he was given one acre of land. He ut'i-fi_z_e_d that plot of land

until he later leased it-_;t_o the second respondent for __TZS 70,000/-.

Erom the above story, the learned Chairman proceeded to conduct a
fult trial and ruled in favour of the sécond respondent. I have observed that
there have been oc_c_asioné! contradictions in the té,étimohi_e_s of the witnesses
of b_oth parties. However, I am convinced ‘that :-'such contradictions were
expected given the fact that the conflict is over éj'piéce of land whose history

of ownership goes as far back as 1960.

My interest in considering the merits of the Zap'peal has also been
examining whether the learned Chairman properly _an.alyze'd the evidence
presented to him in épite of the contradictions as alluded to above. My
finding has been in the affirmative. See, LEONARD MWANASHOKA VS
REPUBLIC, Criminal Appeal No.226 of 2014 CAT at Bukoba (unreported)
where the Court of Appeal of Tanzania stated:

"It is one fhing to summarize the evidence for both sides
- separately-and another thing to subyect the entire evidernce to
an objective evaluation in order to separate the chaff from the
grain. Furthermore, it is one thing to consider evidence and
then disregard it after a proper scrutiny or evaluation and

another thing not to consider the evidence at all in the
evaluation or andlysis.”
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