THE UNITED REPUBLIC OF TANZANIA
| JUDICIARY
"IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)

'A-T -'MTWARA |

CRIMINAL APPEAL NO 24 @F 2923.{ .

{ Oﬁgfnatmg from Nacfmgwea District Courf af Nacﬁmgwea in Criminal

ABDALLAH ISSA POLONGANI . APPELLANT

THE REPUBLIC. .vvvevvceseesessansfissnesbsianmsesssasesnsinesies RESPONDENT

. JUDGMENT

LALTAIKA, 1.

The appe]!ant herein, AB DALLAH ISSA P@L@NGANI Was arraigned
in the Distnct Court of Nachmgwea at Nachingwea charged wn:h the offence
of Rape c/s 130(1) and (2)(e) and 131 of the Penal Code Cap 16
RE 2019. It was the prosecution story that It was alleged that on: 4/ 11/2021
at Mwenge Vs!lage Nachingwea Distrlct Llndl the appellant had carnal

‘knowledge with a glr-]__chll_d_ aged 10 (anonymilzed_as XXD)
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When the. charge was read and explained to the accused, he pleaded:
guilty. The c:ourt proceeded to convict hlrn as charged and sentenced hlm to
30 years lmprlsonment The appellant strongly protested agamst the appeal
He has appealed to this Court by way of a petitlon of appeal with four

grounds as paraphrased hereunder

PR That the appef/ants p/ea of guz/g/ Was a resu/r of mfsapprehensron or
_ " mistake. '
2 That the trial Magfstrate erred in jaw and fact by not Consrdenng the
: appe//ants plea of guilty as an essential mitigation factor,
A - That the trial Magistrate erred in law and fact by convincing and
- senfencing the Appellant white the charge was defective.
4 That the. trial Magisiraté erred in law. énd fact by conwctmg and

- sentencing the Appeliant witile. r/ze cﬁarge was: nor proved beyond
reasonab/e doubt. : S

When the appeal was called on for hear:ng on the 17t of July 2023
the appellant appeared in person unrepresented The respondent Republic,
on the other. hand enjoyed . sk:llful servrces of Mr Melchlor Hurubano,

Iearned State Attorney

The appellant mdlcated that he was hot learned n law and had nothing
to add into his grounds of appeal Nevertheless he. reserved his right to add

some remarks after the learned State Attorney had submrtted should the

need arose

Taklng the podlum Mr, Hurubano declared that he was gorng to .
address each of the four grounds of appeal The next part of this Judgement

summanzes the learned State Attorneys submission.

On the furst greund Mr. Hurubano elariﬁed that lt was contended
that the appellant drd not comprehend the charge and entered his plea based
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on misapprehension or mistake. According to the 'Iearned S":tatef-Attorney, the
appeilant‘s piea was self«explanatory and not equwocal Mr Hurubano cited
. Tﬁe Magfstrai‘es Manyal (3rd EdltIDn 2010) by BD Ch:peta, where it

was stated

”Unequota/ p/ea simply means an ambzguous or
vague plea thatis a plea in which it is not C/ ' "arw/?erf‘zer
the accused denies or aamits the. tru ] -
1In pleas in such terms-as I adm' ; eskosa or that
Js correct and the fike though pr/ /e appear to be
p/eas of gu;/z'y ma y ot necessar “hes0, "

-In thiS case, M. Hurubano reasoned .DPEIlant‘s plea was

unequwocal When the charge was read to hl _e-résponded wnth "Shitaka
hilo nila kweli. Nthfanya mapenzi na Mhanga g[name omltted], meaning he

was reproducmg what was wntten in. the charge

Addlttonally, Mr. Hurubano asserted durmg the prellmtnary heanng,
the appellant conﬁrmed his understandmg of the facts presented by the
prosecutor The learned State Attorney referred to the case of MICHAEL
ADRIAN CHAKI v. REPUBLIC Crim App 399 of 2019 statmg that the
criteria for an: unequwocal plea were met, Thus Mr Hurubano argued the
allegat:on that the appellant d:d not understand the charge Iacks ment and

the greund of appeal should be dlsmissed

Regardlng the an gmund Mr Hurubano clarlﬂed that the appellant
cla:med that h[s plea was not con5|dered for a reductfon of the sentence
The Ieamed State Attorney argued that this ground is w:thout mertt since
the appellant was sentenced as per the minimum statutory sentence of
30 years. |
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On the-srd ground, Mr. Hurubano again c’lrari'ﬁed that the appellant
contended t’hat__ he was convicted on a defective charge and believed that
section '131(3)?' of ’the Penal Code 'sh"ouﬁd have been cited. The learneda
State Attorney countered this argument by explainmg that section 131(3) is
applicable When an accused is charged with raping a child below the age of
10, _le_adm_g. to a_.- life impr:sonment _p_unrshm_ent..-

1In the present -.c'ase' Mr. 'HUrubano reaso'n'e"d 'th'e'zii'ic'tim Was 10 years
old, making the appellant's cfa:m baseless The learned State Attorney
pointed out that this issue cannot be a SubJect matter m the present appeal
as sectlon 369(1) of the Criminal Pmcedure Aet states that no appeal
can result in the event of convrction of own plea except on the sentence.

Therefore, thlS ground should be: d:sregarded

On the ath ground the appeliant compiained about a lack of proof
beyoncl reasonable doubt‘-""" -_The Ieamed State Attomey re:terated the
argument made m response to the 3rd ground statmg that since the:
appeilant pleaded gualty, there was no need for the prosecution to prove the
case bey_o'-d- ’-easonab!e ‘doubt. Howeve: m case the court finds the
_appellant"s pl ._a was not unequwocal or that he did not comprehend what he
was pleadmg to the !earned State Attorney requested the court to order a
retnal He ment[oned that the prosecutron had gathered evidence to proves
the case mcludmg the appeliants cautloned statement, the doctor's

-statement the chnic card to prove age and credlble w:tnesses If the court
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deerns the arguments valid, the appellant should be returned to'Nachingwea
for reral. o

The appellant on hrs part mentroned that at 9: 00 rn the nlght some
people came to wake hlm up at hrs place Upon wakmg up, he saw two
women and a mgambo (vrllage guard) When he' mqurred about the matter
they mformed hirn that he was needed in the oﬁ’lce He woke up hrs younger
_brother and was then 'cold that he had been accused ot raplng-. a__ young girt.

‘They proceeded to the polrce statron |

 According to the appellant the polrce SUb_]ECtE!d h|m to phys:cal
violence. The young girl was present durrng this- :ncrdent and out of fear,
she: agreed wrth their accusatlons Subsequently, he was detained for three
_days On the followmg day, he was, brought before the court and denred the
-offence When asked if he had suretres he mentloned havrng onIy his uncle.
However, he was informed that two sureties were requrred and he couldn't
meet thrs condition’ that day Later his uncle managecl to ball hrm out, and
he attended court sess:ons whrle on barl

" 0On a signiﬁcant day, he was acquitted with. "a lesser sentence.
,However desprte the acqurttal the polrce arrested htm agam and took him
back. to prrson ‘as a remandee l_ater,. he appeared |n court where he was
once agazn acqurl:ted and returned home. l—loweyer,r atter a menth and a half
he was re-arrested and detained fer six days The same charge was read
over to hrm but they assured him that he wouldn t be rmprlsoned Suddenly,
they asked hlrn to prowde mrtlgatron but he expressed hlS hesrtancy due to

berng a Muslim and feelin_g afra_rd_of the co__ur.t.___:___Eyen_tu_ally, he was
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incarcerated in Nachlngwea Prison. This incident ?s_a'd'd":_en.ed_'many"peop_le in
his village. His prison number was 29, and the date of his acquittal was
18/3/2022 Addltzonally, he mentioned that he had ‘hever been to school

and he knew the vrctlm as they lsved in the same vrllage

I have dlepaeseonatelv cet*nsadered the grounds of appeal a:nd-the
learned State Attorneys submission. I have also exammed the lower court S
record, T. have observed that the appellant S plea of gmlty vvas indeed
equivocal. That is probably why the learned State Attomey chose to conclude

his submiss;on by an earnest prayer that this court orders retrial,

However I have also observed not very posrtlve srgns of the appellant’
mental health He felt very nervous: when he rose up to speak. That sudden
change of mood is consndered strange because he has been in this court at
least two tlmes before He also- looked conﬂdent before the learned State
Attorney. spoke He looked extremely sad as he recounted how he was
acquitted and then rearrestecl I cannet see any proof of such acqultl:al
and rearrest m the ceurt file. This leaves me in limbo. However the

learned State Attorn.ey, havmg also observed (SIIently 1 suppose) qu1te a few

ed in his conclusron that an order for retrlal be issues.

lrregularitles

I am allve ,to' the settled pos:tlon of the law that an order for a retrlal
arises When the appellate court finds out that the judgment of the trial court
is defectlve for leavmg centested material fssues unresolved and undecrded_
which error or omtss:on renders the: sald Judgment a nulllty and mcapable of
being upheld See S“MNSLAUS RU(‘ABA KASUSURA & ATTQRNEY
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