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The appellant herem ISA‘{A FUJ@ LUSGTOLA ES dsssat:s‘r" ed with
the c!eusaon of the DIStI’lCt Court of Nachmgwea in Nachmgwea in
]Economic Case No 114 of 2021 He has appealed to th!S court vide a
'petition of appeal dated the 27th of February 2023 The petltion carries

three grounds of appeal as follows

(1) That the trial Magf_sfrafe érred in law for failure to record evidence of
o informing each witnass that is entitled to have his evidence read over to

-  him. This has caused a miscarriage of justice to the appel/anf

(2) That the trial Magistrate erred in faw and fact as there was a variance

© petween the charge and the evidence as it is incurably-defective:
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(3) That the tria/ Magistrate erred in law and fact as the case was not prove
(5ict) beyond reasonabie doubt in respect of the first count oF wiiich the
Appellant was convicled.

The gist of the matter as alleged by the prosecution is that on diverse
dates between the 5™ of July 2021 and the 7% of September 2021 the
appellant (then accused) and another (not in this appeal) be:ng publlc
officers as a Medlcal Doctor and Englneer (in reverse order) of Nachingwea
District: Councrl of Nachlngwea drcl steal 135 iron bars valued at TZS
2, 547 000/ the property of Nachrngwea District COUHC!I ‘which has come
to their possessron as Chairman of Censtructlon Board. and site Engineer (in
reverse order)

The second count of steallng by sefvants included not- _]LlSt the
appellant . but also 7 others (not" m thIS appeal) The prosecutlon had
alleged that the appellant and seven others on diverse dates betweén the
5t July 2021 and the 7 September 2021 knowingly that someone is
designed to. steal 135 [DIECE‘.S] of ll’Oﬂ bars. valued at 2, 547 000/—- the
property [oﬂ Nachrngwea ‘District Councnl did farl to use all teasonable
measures to prevent the comrnlssron of the offence. On finalization of the
full tnal only t"'e"""_-appellant was convrcted of the second count of stealmg
by servant 'The learned trial Magistrate in her 27-page. Judgement dated
the 12th ef December 2022 convrcted the appellant as charged and
sentenced hlm to three years rn ]all The appellant is vehemently aggneved.
hence th:s appeal on the grounds reproduced above

When thls appeal was called on for hearmg on the 26th of June 2023
the appellant enjoyed skiiifui servrces of Mr. Stephen K. Cleophace

Advocate who appeared through vrdeo conferencmg Facifities provrded by
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the Integrated Justice Center (13C) of the Judiciary of TanZani'a in Mwanza.
The responded Republ:c on the ather. hand enJoyed skrllful serwces of Mr.
-Justus Zeqge, Iearned State Attorney. | __ RN '_

- In brief, Mr. Kitale, [earned Counsel for the appellant whrle advrsrng
the Court to take note ot' his. wr;tten VEl‘S!Oﬂ of the submrssron meant to
serve time, submitted as follows Mr Kttale stated that at the "tna,l_court
hIS client, the appellant faced two. counts, Theft by Public serv nt "c/s 258

and 279 on the first count and theft alternative count 383 on the second

count. He was convicted on the first count and sentenced to three years in

}arl The appeal con5tsts of three grounds but Mr __Kltale chose to address

two of them S|multaneously, focusmg on vanatson of evrdence and charge
Mr. Kitale argued that the evrdence fazled to establrsh the exact
number of iron bars stolen. Regardrng the second ground he clarmed that
the prosecution drd not prove the otfence beyond reasonable doubt The
prosecutlon presented five w:tnesses PW1 on page 22 of the trial
proceedsngs could not directly. Ilnk the appellant to the theft of 135 iron
bars and. m_ention.ed_._‘flo.ss-" rath_e_r than;_thett_. -S:m:_l_ar__ly,_,\ PW;..on p_age 26 line
12 co‘rro'boratecl PW‘L‘S evidence usihg' the- term ""los"s--"" On page 1’3'.' PW2's
testimony . appeared to be hearsay and drd not clrrectly rmplrcate the
appellant e
As for PW3,. on page 30, he referred to a. person named Hamza
Drckson Male a procurement officer, who had access to the ll‘Oﬂ bars and
stated that there were 365 pieces not the 135 rnentroned in the charge
sheet. PW3 did not provrde the date of the alleged theft and on page 32
line 10, he mentioned that the delivery note was S_lgned-_ by the..:_appe_llant,.
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who was. ri'o‘t’ gi\?eh'the stolen property. He contradicted himself regarding
the exact day of delivery on page 36 line 13. PW4 ‘Hamza chkson on
page 35 line 9, could Aot remember the exact number of iron bars he
dellvered_,_ and his evidence was also focused en the missing bars, .wtheut
directly "implic'a't.ing' the appellant. PWS on page 37 line 12 mentioned that
some accused persons mcludmg watchmen did not fulfill their obl:gattons
referrmg to 135,000 iron bars. However, he was aware of 365 iron bars
delivered. The evidence provided by PW4 contradicted this, mentlonlng 345
iron bars with 19 missing. o |

Kltale emphaStzed that the charge and ev1dence must be
cons:stent to ensure a fair trial He uted the Court of Appeal of Tanzania’s
case of MQHAMED BAKARI V REPUELIC CRIM APPEAL NO 273 OF
2015 CAT Arusha where the court stated that if evidence and the charge
are at varlance “the prosecutlon falls to prove’ the charge against the
appel]ant-

Mr. K:tale emphasaed that DW3 the appei[ant had denied any
wrongdemg Accordmg ‘to the case of JQSEPH JOHN MAB(UNE V.
REPUBLIC [1968]’ TLR 44, Mr Kltale averred, the burden of proof lies
with. the pres ution and the accused is not required to prove their
'tnnocence Mr Kttale argued that ‘the evidence did not directly posnt to
theft cemrnitted by the appe!lant and prayed for the conviction to be
overruled and the sentence to be set asnde

Mr. Zegge, the learned State Attamey, responded to the
submission of Mr. Kitale, the learned Counsel for the appellant, statmg that

the _appea-_l-__-_w.as-.___baeed on three grounds that were earlier. submitted. He
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mentioned that the first ground was dropped by Mr. Kitale, and the
.remammg grounds were about var:ance of the charge and ewdence as
well as the case not belng proved beyond reasonable doubt

- Mr. Zegge proceeded to argue aII the grounds szmultaneously He
pointed out that the accused along Wlth seven. others were brought
before the court on two counts: Stealing by Public Servants c/5258 and
',271 of the Penal Code Cap 16 RE. 2019 and Negllgence to ._.-;Pr nt 'O'ffen‘ce.
c/s 383 of the Penal Code Cap 16 RE 2019. Dunng the tnal, seven accused

persons were acquitted, while the current appellant was conwcted on the

ﬁrst count and sentenced to three years in pnson _

Refernng to the charge sheet produced at Nachlngwea DlStI‘ICt Court,
Mr, Zegge emphasmed that the appellant was charged WIth theft as a
‘public servant mvolvmg 135 iron bare valued at 2,547 000/~ He argued
that the prosecution plesentecl wrmesses who proved the charged offense.

Mr. Zegge expla:ned the test:mony of the prosecutlon mtnesses
PWl the Actmg Secretary of Nach!ngwea District Councal prowded details
about the constroctlon pro;ect and 1dentiﬂed the appellant as the site
‘manager. He speoﬁed that 72 iron bars with 12mm diameter and 63 with
"8mm diameter were stolen amountmg to a total of 135 iron bars Although
PW1 use.,d.__the word "lost" during cross -examr_nat[on,L_Mr, ,Ze_g_ge-cons:dered.
ita 'minor ervor. | “

g Regardmg PW2,. Mr Zegge mentloned that he explamed how the iron
bars were dellvered from his- shop to. the appellant who acknowledged
_recetpt He presented an invoice showmg that 165 iron bars were sold by
his shop, ind;catzng that only 135 of the 365 purchased were stolen
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Mr. Zegge pointed out. that PW5 a pohce officer, conducted the
investigation and _concluded that 135 ifon bars were stolen. He
acknoWledge__d a typographical error in the proceed;ngs where it stated
135,000 in‘st.ea'dlof_ 135. He re_qu_est_ed the court to consider it a mere
typing error

To support h|s argument Mr. Zegge refer red to the case of MARK
KASIMIRI versus REPUBLIC CRIM APPEAL NO 39 of 2017 CAT Arusha
He h[ghlrghted the pnncrple of mrcumstantlal ev1dence stating that it
should pomt tewards the accused's guut and form a complete chain with no
escape. Accord:ng to him, the evidence presented by PWi to PWS
estabhshed the appellant‘s rnvo!vement in the theft, as he was the site
manager and main supervisor of the prOJect

In conclusion, Mr. Zegge referred thlS court to the case of WILLIAM
NTUMBI v. BPP CRIM APPEAL NO 320 CAT at MBEYA on page 19 where

it was stated

- "For the case Lo be taken fo ‘have been

~ proved beyond reasonable doubt, its

 evidence must be stronger against the
gocused. "

The Iearned State Attorney prayed that the appeal be dismissed, and the
lower court‘s decusmn be upheld
Mr Kltale, in his rejemder stated that it was not dlsputed that
PW2's ewdence as recorded on page 26, ;ndlcated that in September
2021, they discevered that iron bars were m;ssmg Dr Haji and Engmeer 3
Isaya reported concermng the loss He po:nted out that this meant PWZ
did not wntness the mc;dent and the lnformatton he provrded was hearsay,

which he deemed rnsuﬁ:crent to support a conviction. |
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Redarding PW2's. testrmony on page. 22, Mr Kltale hzghl:ghted that
the witness had menttoned the non bars were "Iost" and not stolen He
-'specrfied that 72 iron bars of. lzmm and 65 rron bars of Bmm Were lost,
and he objected to these being consrdered typographrcal errors He

_mentloned that pray| ng for rectification was no: Ionger pessrble as th _acourt._

proceedings. must be respected He argued that these pomts wei_

the evidence used to convict the appellan‘t and questloned whether the rest

of the iron bars were also lost or stolen
| M Kitale referenced ‘page 26 ‘where the learned magrstrate
|mplemented sectron 210(3) of. the CPA statmg;_.\_t at the ev:dence was read
over to the accused, and he corrected them He further noted that PW3
‘had also explamed that 135 iron bars were lost and nowhere dld the
'W[tness mentlon theft He added that PW3 stated he "gave" 365 pieces of
rron bar to 3 pe!son called Hamza but Hamza contradscted this by
dehvermg 345 of them, resultmg in a total of 364 instead of. 365
o The learned State Attorney, accordmg to lVlr Kttale falled to point
-out wh[ch wztness had told the court about the value Ieavrng the charge
_sheet in guestion. He disputed the Iearned State Attorneys statement'
about PW4, the appellant and emphasized that PW4 dld _not remember
_when he went to the shop, castmg doubt on his Cl‘ediblllty

| Mr Kitaie: subm:tted that the ewdence prowded was insufficient since
no one witnessed the theft, and none of the wrtnesse—s-mentloned stealing.
Instead, they all referred to the watchmen as being involved. Moreover,

none of the witnesses :complal-ned that the appellant was negligent.
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Regardmg PW5, Mr. Kitale disagreed WEth ‘the learned State
Attorney's assertlon that it was a typing error crtmg that the case of
MARK KASMIRL (.SUPRA) was ‘about’ c1rcumstanttal evidence. He argued
th.at the learned State Attorney did not prove the case bEy'Ond_ reasona_ble.
doubt, and the evidence pointed to the watchmen as the potenti'al c’ul_prits.
He. mai.n’tainedﬁit%hat the appellant was not negligent and prayed for the
appeal .'__to.-_be_ "aliOWed., with the first count alsoi disapproved, 'as "w‘as the
case with.the first count.

In the course of writing this judgment, I have discovered that the
'-appellari_t_ who W’as.' initially sentenced to _-Ser\,lfe;_\.'t_hree years in jaii was
committed to an alternative sentence of COMMUNITY SERVICE for six
months. The efdér.'fer -sucﬁ corﬁmitta[ is net dated. The learned counsel did
not addreésl me on this essential pa_rti:.'c}f’_che: appeal, making it difficult to
piace"the' same‘i'h' the right context. 1 remain With more 'questions than
answers, have the SiX months Iapsed makmg the appeal overtaken by
events? If the answer is yes, is it worth pursuing the same just for the sake
of it? Agam if the answer is yes, does that make it @ mere academic

exerczse’«‘ I
Th[s";b* ng a court of record, it cannot base its decision on scanty

mformation 2 e--‘th:s end the appea! is hereby struck out, The apphcant is
at l:berw to reﬂie and provide sufficient information to the court.

It is so ordered."

E.I. LALTAIKA
~ JUDGE
- 31.07.2023
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