IN THE HIGH COURT OF TANZANIA

(DISTRICT REGISTRY OF MTWARA)
AT MTWARA

CRIMINAL APPEAL NO.65 OF 2022

(Originating from the District Court of Liwale in Criminal Case No.21 of

2022}
HASHIMU AHAMAD HASHIMU.......... rvernvens eeeveneensn APPELLANT
VERSUS
THE REPUBLIC............ —— eeeetreeeranaraanrraeasaeaenns RESPONDENT
JUDGMENT

Muruke, J

In the District Court of Liwale at Liwale, Hashimu Ahamad Hashimu, the
appellant was arraigned and charged with grave sexual abuse contrary to
section 138C (1)(a),(2)(a) of the Penal Code [Cap.16 R.E. 2002] now the
R.E. 2022. When the charge was read and explained to the appellant, he
pleaded not guilty to the offence. Consequently, on proving its case, the
prosecution paraded a total of five witnesses and one documentary
evidence. The prosecution wiinesses were Rukia Said Kiruke, the victim's-
mother (PW1), Zubeda Mohamed, VEO of Makata Village (PW2), Faraja
Kyogeo, a midwife of Makata Dispensary (PW3),Yasri Yusufu, the victim's
older sister (PW4) and WP.3648 D/C Ummu (PW5).The only documentary
evidenced tendered, admitted and marked by the trial court was the victim’'s.
PF3 (Exh. P1), whereas, the appellant defended himself.

The brief factual background of the case is that, on 21/3/2020 at around

11:00 hours in the morning the victim, a child of three years old, was







the trial court accused was charged with the offence of grave sexual abuse
contrary to section 138C (1)(@) of the Penal Code Cap.16 R.E 2002.
Looking at the charge sheet in the particulars of the offence, for sexual
gratifications and without consent of “YYK”, did enter his fingers in the
genitalia of “YYK’. The' learned State Altorney stressed that the charge
sheet insist that the appellant/accused used fingers. To this end, the
learned State Attorney argued that none of the prosécution withesses
testified to that effect. Mother of the victim PW1 just said she was told by
the victim that accused “amemtolea kiroboto® on her pr_ivaté part. Mr.
Kigoryo insisted that PW2 also did not witness, he was just told by
PW1.The learned State Attorney maintained that there is no any

explanation of inserting fingers.

Furthermore, the learned State Attorney submitted that PW3 at page 13
testified that she is midwife who examined the victim and filled the PF3
which admitted as exhibit P1. However, PW3 is not competent to do
exami"nation and fill in the PF3 or medical report. According to medical,
Dental and Alleged Health Professional Act, No.11/2017 under section 2,
medical report need to be filed by the medical practitioner who has
certificate of medicine. The learned State insisted that the midwife is not a

medical practitioner.

Midwife is governed by Nurse and Midwife Registration Act, Cap.325 R.E.
2002. According to section 2 of Cap. 325 defines midwife as the person
who had completed an approved midwifery program duly recognized in

Tanzania. Midwife attend program in which.she does not obtain a certificate

of medicine, thus midwife is not a qualified person to examine and prepare



















