


In additional, Defendant filed a Third-Party Notice on 30t September
2020, against the CRDB Insurance Broker Limited, claiming that at a
time of underwriting the said risk insured by the Defendant on 25t
March 2020, the said risk had occurred since 22" March, 2020 and it did
not occur on 28% March, 2020. The Defendant further blamed the third
party in the alternative that she did not carry out actual risk assessment
immediately before the alleged insurance writing process in line with

underwriting principles and procedures in place.

A total number of twelve (12) witnesses were called on to adduce
evidence during the trial. The Plaintiff called (7) withesses including
himself, while the Defendant called 3 witnesses and the Third Party
called two (2) witnesses. On final pre-trial conference following issue

were agreed and recorded by the court for determination.

1. Whether Plaintiff had valid Insurance Cbntract at the time
incident occurred.

II. Whether there was heavy rains and Ffoods that occurred on
28" March, 2020 that caused loss to the Plaintiff Petrol
Station.

III. Whether claims by the plaintiff which included loss of building
and construction fall under the risk insured.

1V, To what reliefs are the parties entitled.

Issue number one. Whether Plaintiff had a valid Insurance contract at
the time when incident occurred.

This issue can easily be answered by the testimony of PW1 Abillahi
Kassimu Mandepe, the Plaintiff himself who is quoted to have said as

reflected at page 15 of typed proceeding that: -







It is well established principle in Insuranee that, a contract of insurance
is uberrimae fidei and therefore requires the utmost good faith from
both parties during the making of it and non-disclosure of material fact
or representation of fact false in same material particulars render the
Contract voidable. Non-disclosure of material fact as such would lead to
avoidance of a contract. The Contract being uberrimae fidei the insurer

is entitled to be put in the position of all the material informations

proposed by the insured.

Looking at the Exhibit P1 on the item 3, Tittle description of the

building(s) under sub head; Construction material in which insured

was to fill the table below shown with requirements tick where

appropriate.

Table

3. Description of the Building(s)

Construction Material

Structure Material used in construction Others
{Tick where u_rp'propriate) {Specify if any)

Foundation Timber [] | Concrete/ Blocks] ] | Other’ ]

Exterior walls Timber [] | Concrete/ Blocks[ | | tron ]

Inferior walls Timber [ ] | Congrete/ Blocks[ | | Iren 3

Roof trusses Iron sheets |_—_:| Concrete [ ] |fron ]

Roofing Timber [ ] | Tiles [] | Concrete ]
Interior partitions | Timber [] | Concrete [] | Other ]

Kitchen walls Timber [] | Concrete ] | Tiles/ Terrazzo[ ]

‘Wet areas Concrete | D Terrazzo ] Other: 1

Floors Timber [] | Concrete [ | Tiles/ Terrazzo[ |

Ceilings T&G/Ceiling [ | | Concrete [] | Gypsum ]

board







mistake, without any fraudulent intention, yet still the underwriter
is deceived and the policy is void: because the risqué run js really
different from the risque understood and intended to be run at the
time of agreement...”

The same principal of non-disclosure of material facts was also
discussed in the case of Dunn v Ocean Accident and Guarantee
Corporation Ltd (1933) 47 L1 L Rep 129, that the accident record of
her husband who to the proposer’s knowledge, will drive the car has
been held to be material fact which she must disciose to the insurer.
The insured knew that her husband, who was going to drive the car
regularly, has been involved in accidents. She did not disclose this fact
to the insurance company. It was held, by the Court of Appeal, that this
was a ground on which the company was entitled to avoid liability. Lord
Hanworth MR (at pg131), said;
"She knew her husband was a dangerous driver and had a number
of accident. Could anybody supposed to know that was not a
material fact to know? Any person, any business person with
sufficient knowledge and common sense must know that there is a
greater risk in insuring a person who is likely to have accident
because of the way he drives a car. It appears to me that if we
have to measure it by any standard, this lady failed to disclose
material facts. It is said that she only had to disclose what a
reasonable person would have to disclose in all the circumstances,
but has‘_beén pointed out by Romer L], what was to be disclosed
was what a reasonable man would think was relevant to the
contract. Any person who was taking up a contract of that kind
ought to disclose stch facts as were before this lady”

Same principal of necessity to disclose vital information was discussed in

the famous insurance case of Godfrey v Britannic Assurance Co Ltd,







the policy had been effected. Held by the Court of Appeal that, the claim
of the insured failed because the fact was material and should have
been disclosed. BIRKETT L] (at 144)

"My own view about the matter is this: This is a contract admitted
by everybody to be the contract where there was a duty to show
the utmost good faith. The proposal form with which we have been
dealing and agree entirely with what has been said by my Lord and
Asquith L is strictly confined to what I may call ‘business matter,
to guestion of losses and matter of that kind, but strictly business
matters and question I ask myself is: On an examination of those
guestions, is there anything there to indicate that other matters,
which a quite necessary for Lloyds underwriters to know, if they
did know a man had a criminal record of this nature , would regard
it as an important matter; what they would do, I dont know, but
they would regard it as an important matter”

To the best of my understanding that, not only Insurer has a duty to
disclose but also insured. It has long been settled that the requirement
of uberrimei fides, applies to both parties to the contract, in other words
that it imposes a duty of disclosure on the insurers as much as on the
insured. Principal was discussed in the case of Banque Keyser Uliman
S.A v Skandia Insurance Co (1987) it was applied in a meaningful
and quite dramatic way. The plaintiff Bank had agreed to lend money t0
someone provided that appropriate credit insurance policies
guaranteeing the loan were obtained. The broker involved wrongly told
:the-' bank that full insurance cover had been obtained when in fact at the
time it had not been; this fact later come to the knowledge of the
insurers, but they failed to tell the insured banks which made further
loans. Steyn J held that, the insurers were in breach of duty of
disclosure imposed on them by the reason of the principle: of uberrima







(floods) on 2277 March, 2020 before the insurance policy was
issued, and that there was little rainfall on 28" March 2020
which could not cause the damage complained of is attached as
Annexure "CRDB 27,

4. That the content of paragraph 2, 2.1 and 2.2 of the
ThirdParty Notice are noted but the insurance contract which
the Defendant entered into with Plaintiff through the Third
Party, was a contract of indemnity in the event of any losses
which occurred to the plaintift. In the event of Plaintiff
deliberately didn’t disclose all the information would put Third
Party into a position whether or not to insure the risk, the
insurance contract will be avoided by the Defendant. The
content further repeats the content of paragraph 2 and 3
above.,

6. That the Plaintiff is not entitled to be compensated by the
Defendant for deliberate non-disclosure of vital information by
the plaintiff, leading to insurance of the insurance policy by the
Third Party. The Third Party dispute the Plaintiffs claim against
the Defendant for compensation of Tshs. 348,435,000. because
at the time of applying for the insurance contract, which 25"
March 2020, the risk insured had already occurred on 22"
March 2020 and this was not disclosed to the Third Party.

Generally, a party should not be allowed to travel beyond their
pleadings. Parties are bound to take all necessary and material facts in
support of the case set up by them in their pleadings. In an adversarial
'_Iegél_ system such as ours, parties to litigation are the ones who set the

agenda, and subject to rules of pleadings, each party is left to formu}_ate
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Same was insisted in case of Astepro Investment Co. Ltd v.
Jawinga Co. Ltd, Civil Appeal No.8 of 2015, (unreported), the Court of
Appeal stated that it is;
“..@ cherished principle in pleading that, the proceedings in a civil
suit and the decision thereof, has to come from what has been
pleaded, and so goes the parlance ‘parties are bound to their own

pleadings". As parties are bound by their own pleadings, they are
also bound.

In the case of Barclays Bank (T) Ltd v. Jacob Muro, Civil Appeal
N0.357 of 2019 (Unreported), the Court of Appeal found that in his
evidence, respondent mentioned a different date from the one he
indicated in CMA Form 1 and declined to allow him to abandon the one
in CMA Form 1 and maintain the one he mentioned in his evidence. In
declining that departure, the Court of Appeal held: -

"We feel compelled, at this point to restate the time-honoured
principle of law that parties are bound by their own pleadings and
that any evidence produced by any of the parties which does not
support the pleaded facts or is at variance with the pleaded facts

must be ignored.

Legally, parties are bound by their pleadings and that any evidence led
by any of the parties which does not support the averments in the
pleadings, or which is at variance with the averments of the pleadings
goes to no issue and must be disregarded. According to third party
defence at paragraph 2,3,4 and 6 reproduced above, blamed  plaintiff
for not disclosing some of the material facts in the cause of
underwriting. However, in the cause of adducing evidence witnesses
testified contrary to the pleadings, it is against rules of pleadings stated

above. Under the rules of pleadings, it is strictly settled that part- are
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