THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
1M THE HIGH COURT OF TANZANIA

{MTWARA DISTRICT REGISTRY)

AT MTWARA
CRIMINAL APPEAL NO 29 OF 2023

(Originating from Mtwara District Cou_rt__at Mtwara in Criminal Case No.

49 of 2022) -
ISMAIL YUSUPH MTULENI ........ aenedsaveneneeqnexEsunTERESLRLEn APPELLANT
VERSUS |
THE REPUBLIC.....occonnn evrmsineeresrrenrmnesrernreneenrsecees RESPONDENT
JUDGMENT

270 & 3 of July 2023

LALTAJKA, 3.

The appellant herein, ISMAIL YUSUPH MTULENT, was arraigned in the
District Court of Mtwara at Mhwara charged. with the offence of Rape c/s
1,30(_1-)_ (2)(e) and section 131(3) of the Penal Code Cap 16 RE 2022, It was
alleged by the prosecution that on 22/6/2022 at Kitele Area, Mtwara District
and Region, the appeliant rapped a girlchild called XXM (ﬁa-me withheld for
purposes of protecting her privacy) a girichild aged 9 and a pupil at Kitele
Primary School.
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When the charge was read cut and explained to the appellant (then
accused) he pleaded not guilty. The trial court conducted a full trial. The
court was convinced that the case was proved beyond doubt and sentenced

the appellant to life imprisonment.

Dissatisfied, the appellant has appealed to this court on 6 grounds. I take
the liberty of reprod_._udng them h_e-reunde‘r

1. That the trial court erred in both law and facts by convicting the
appeliant while the defense of the agppellant was not properly
considered, _

2. That the trial magistrate erred both in law and fact by convicting the
appaliant and admitting the exhibit which is PF3 wihich was objected by
the appelant without ghving proper reasor. - _

3. That the irial magistrate erred in law and fact by convicting the appellant
while the proseculion witnasses, thay (sict) contradicted at large {(sici)
among thémselves especially the evidence adduced by PIWT and PWZ,

4, Thalthe trial magistraie erred in law snd ract by convicting the appeliant
while-the evidernce by the prosecution side was vricorraborated.

5. That the trial magistrate erred in faw and fact by convicting the appellant
while the prosecution sice failed to call material witnesses.

6. That the trial magistrate erred in law and fact by convicting the appeliant
while the prosscution side failed to prove the offence beyond reasonable
doubt.

When the'-appe:af'l' was called on for hearing on the 17 of July 2023,
the appellant Who looked too weak due to advanced age, appeared in person
unrepresented. The respc’jrident Republic, on the other h_and, enjoyed skillful
se'rvi.jceé of Mr.'Me‘.l'chior"Humbano, learned State Attorney. Obviously, the
appellant had nothing_-Sub’stantiai to add to his grounds Qf'appﬁea!. He
requested the learned State Atterney to procead with his counterarguments,
Nevertheless, the ._appel!a_'nt reserved his right to add a word of two after the

learned State Atlorney,
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Taking up the floor, Mr. Hurubano declared the respondent’s interest
in supporting fhe decision of the lower c'our_i'. He then proceeded to argue
against each of the Six grounds of a'_ppea'i as summarized in the next
paragraphs.

| The learned State Attorney stated thaf on the _ﬁrstigro:und--_thja.\t. the
appeffant complained that he was not accorded the chan‘ce"to_ call his
witnesses. Mr. Hurubano expressed his view that the ground df appeal had
no merit, as the appellant was indeed given the opp;ort_u'nify to call witnesses.
According to him, during the lower court's proceedings, the appellant was
asked if he had any witnesses, and he replied in thé. negative. However, on
page 23 of the lower court’s proceadings, aft‘ér the ruling on the case
to answer, the accused stated that he would make his-:statement under oath

and call witnesses.

Mr. Murubano further mentioned that on 14/2/2023, the case was
adjourned to allow the appellant to bring a witness. On 7/3/2023, the
.app'é!lant informed the court that he had no witnéss.,- Consequently, the trial
court scheduled a date of judgment. In Mr. Hurubano's opinion, this

allegation had no merit, and he prayed that the ground be dismissed.

Mr. Hurubano pf@ce.eded to addresslth_e- éecond gmu_ﬁd of the
aﬁppeal; wherein the appeliant raised concerns -about irregularities. in
admitting the PF3. He asserted that this ground ha_d no merit. According to
Mr. Hurubano, during the pro_ceedin'gs on page ‘19, when PW3 intended to
submit the exhibit, the appellant objected, but'thé ij_ection "1 don't know
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what he said" was not considered a legal objection. The exhibit was

ultimately admitted and read out loud.

Mr. Hurubano further pointad out that on page 7 of the proceedings,
after the Pr'e!imihary' Pfoceedi’ngsf. the appeliant had agreed to certain f.a.clté,
inctuding the victim being taken to '_Li'gu'lé Hospital, where she was examined,
and it was established that she had been raped. Therefore, he believed that
the second ground of appeal also lacked merit, and he prayed for its
dismissal.

The learned State Ai:torney addressed the 3rd ground of appeal
stating that the appellant complained about a contradiction in the evidence
of PW1 and PW2. He explained that PW1 (victim) claimed to have narrated
the incident to PW2 after going home, while PW2 asserted that PW1 returned
home bleeding, remained silent, and only spoke when taken to school and
the hospital. Mr, Hurubano considersd this contradiction to be minor and
urged the court to fefer-tb'.the_ decision of the Court of Appeal of Tanzania’s
case of ISSA HASSAN UKI v. R Criminal Appeal No 129 of 2017. He

concluded that the ground had no merit and prayed for its dismissal.

Moving on to the fourth ground of appeal, Mr. Hurubano stated
that the__'Com.pl'aint was about the lack of corroboration of PW1's evidence.
Referring to section 127(6) of the Evidence Act Cap 6 RE 2022 and various
decisions of the Court of Appeal of Tanzania, including S%ELEMM&%E
MAKUMBA v. REPUBLIC [2006]TLR 379, he argued that in sexual
offences, independent eyidehtie from a child of 14 years old and the victim

was sufficient for conviction. As the victim in this case was a child of tender
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age, Mr. Hurubano 'believed that the -evid_én_ce adduced was enough to
convict the appellant. He also combined grounds of a-p’g:;{eai No. 4 and
6, which pertained to proof beyond reja.s_énab}e__ doubt, and asserted
that the offence -_had.. been proved. Thus, he prayed for the dismissal of the

4th and 6th grounds of appeal.

Ad.d_ress_ing the 5th ground, Mr. Hurubano a.c_kn'qwledged the complaint
about the failure to call a material witness on the prosec_iition's side,
specifically the doctor at Chekereni Health Center. l-I.dWEver, he argued
that the failure to call this witness did not result in the failure to prove any
of the elements of the case. Mr. Hurubano stated _J_ti:jat the witness was not
material, and accOf.ding to section 143 of the__EVid_eh'cé Act Cap 6 R.E. 2022,
there was no particular requirement for a-specific number of withesses.
Therefore, he concluded that the 5th _-grcj,t_jnd had no merit. In conclusion,

Mr. Hurubano prayed for the entire appeal to be dismisse.d_.

The appellant, on his part; stated that he had never -been to.court since
he was born. He pointed out that the magistrate did not mention that the
child claimed it was -11'AM*Wh.e_n she came from _Sch"oo!., and her grandmother
stated that she found the grandchild in the wa‘te_r well. The appellant noted
that the lawyer had not addressed this contradiction..

He further mentioned that he was paralyzed since 2020 and had not
experi_énced an erection since then. The appellant stated that his wife could
testify to this fact. Hé revealed that there had been quarrels with the victim's
family over a cashewnuts farm. The appeiian‘t expressed surprise that he

was arrested for this allegation.
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