I THE HIGH COURT OF TARZANIA
(MTWARA DISTRICT REGISTRY)

AT MTWARA

MISC. CRIMIMAL APPLICATION NO.5 OF 2023

(Arising from the District Court of Tandalimba in Criminal Appeal No.6 of
2022 and otiginating from Tandahimba Primary Court in Crimminal Case

No.72 or 2022)
RUKIA HALIDT MALYONA . ccovevee e crssnrencsesersnsnsoer APPLICANT
VERSUS
ZALMA MATWINI...oovecnniaienmrnnecnnas rererersenesan ..RESPONDENT
RULING

267672023

LALTAIKA, 1.

The applicant herein RUKIA HALIDI NALYONA is praying for this
court to grant him an extension of time within which to lodge a Petition of
Appeal out of time. The applicant is moving this c_our_t under section
2'5('1)(b) of the Magistrates’ Courts Act [Cap. 11 R.E. 20197 and Rule 10 of
the Judicature and Application of Laws (Criminal Appeals and Revisions in
Proceedings Originating from Primary Courts) Rules 2021 Government
Notice No.360 published on 14/05/2021. This application is supparted by
an aftidavit affirmed by the applicant on 10/01/2023 before Ms. Happyness
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Sabatho, commissioner for oaths. Needless to say, that the application has

not been resisted by a counter affidavit of the respondent.

At the hearing of this application the applicant has not appeared in
person, however, she is being represented by Mr. Emmanuel Ngongi,
learned Advocate while the respondent is present in person and without

legal representation,

At the outset I have decided to proceed with the hearing of the
application on merit on the following reasons one, the applicant is
represented by a learned counsel 'c_o_n'vé.rsant with the matter at hand.
Twao, the reasons for her absence are genuing, Three, an affidavit is a
substitute of oral evidence of the applicant. Four, in order to save the
precious time of the parties and the court, Fii;e, being guided by the spirit
of the Qverriding Objective Principle which require courts to deal with
cases justly, expeditious, proportionate, in affordable manner and o have
regard to do substantive justice. In addition, article 107A(2) (e) of the
Constitution of the United 'RepUbiic of Tanzania provides that “to dispense
justice without being tied up with technicalities provisions which may
obstruct dispensation of j.uStiCiEaf”. Six, to accord the applicant with the right

to be heard is of the paramount important.

On the part of the applicant, Mr. Ngongi submitted that the application
is for extension of time made under sectionr 25(1(h) of the Magistrates’
Courts Act Cap. 11 R.E. 2019 and Rule 10 of the Judicature and Application
of Laws (‘Crimi‘hal Appea'ls and Revisions in-'Proce'edings Originating from

Primary Courts) Rules 2021 Government Notice No.360 published on
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14/05/2021.He contended that the application E_séupported by an affidavit
by the applicant. Mr, Ngongi praved the same (o be- adopted'and- form part
of his submiission. The learned counse! stressed that the reasons given is
that a copy of the judgement delivered on 23/ 11‘/2_'022 and was received by
the applicant on 2/11/2023. He submitted ‘étha':t'the' ép_p!icant was already

out of time.

It was the submission of Mr. Ngongi that an appeal originating from the
Primary Court to the High Court when they go to the District Court an
a.ggr*ieved party has only 30 days to appeat. He therefore contended that
from 23/11/2022 to 02/01/2023 the applicant was already out of those 30
days as they ended on 22/12/2022. The learned counsel submitted that
there was a delay of fourteen days from the date the 30 days ended. More
50, the learned counsel submitted that the right to appeal is a
constitutional right and the delay was cause beyond the control of the

_applica'nt need not be used against her.

In bolstering his argument, Mr. Ngongl referred this court to the case
of Hassan Athuman Fundi vs. Republic, Misc, Criminal Application
No.42 of 2022 whereby My Brother Ngwembe J., held that “This court
cannot point a finger to the applicant for such delay, while in fact, he was
constrained to exercise his right of appeal due to delay of supply of copies
of judgement and proceedings.” Mr. Ngongi submitted further that as soon
as the applicant received a copy of judgement she canie to this court and
fited an application for extension of time a.ccompanied by the grounds of
appeal as per section 25(1) (b) of the Magistrates’ Courts Act which require
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the same to be attached to the application. To this end, the learned

counsel prayed for gfant of the application.

In response, the respondent submitted that the applicant is not telling
the truth because they weré told to come for copies after a day. She

insisted that she got her copy after three days.

Having gone through the application by the applicant and submission
of both parties, T am 'incfli’ried to decide on -thé méri’c or otherwise of the
application. In the instant application the main reason for the delay is
featured under paragraph 5 and & of the adopted and affirmed affidavit as
well as Mr. Ngongi’s .é_ral subrnissian.

That the delay by the District Court of Tandahimba to supply the
copy of proceedings and judgment on time. It is apparent the judgement
of the District Court was delivered on 23/11/2022 while the applicant was
supplied with the proceedings and judgment on 02/01/2023 as per
attached impugned judgement. Thus, the applicant found she was out of
thirty days of lodging her appeal to this court,

In view of the above reason, it is apparent that the delay was caused
by factors 'bey'ond the ability of the applicant to control and cannct be
hlamed on her.

The next issue I am inclined upon to resolve is whether or not the
reasons advanced by the applicant a:ﬁ@u_ﬁt to gc}_od cause. Our law does
not define what amount to good/sufficient: r‘:’é‘us_e;_ HQWeve‘r, in the case of
Regional Manager, ‘mm_ﬁﬁﬁm‘? Kagéra v. Ruaha Concrete
Company Ltd, Civil Application 'N'o.% of 2007 (unrepcrted) it was held:-

"Suficient reasons cannot be faid down by any hard and fast rule.
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