THE UNITED REPUBLIC OF TANZANIA
JUDICIARY |
1Pl THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)

AT MTWARA

CRIMINAL APPEAL NC 30 OF 2023

(Originating from Mtwara District Court at Mtwara in
Criminal Case No. 69 of 2022)

SALUM BAKART oovovvesesesresssreseeseressssesssssastresensmsasesrasees APPELLANT
VERSUS
THE REPUBLIC..c.couenreensiinsisemsisississenssssosssssssssssssoss RESPONDENT
JUDGMENT
1R & B3I uly 2023
LALTAIKA, J.

The appellant herein SALUM BAKART was arraigned in the District
Court of Mtwara at Mtwara charged with the offence of Unnatural Offence
c/s 154(1) (a) and Section 2 of the Penal Cocle Cap . 16 RE 2022 It was
alleged that on 27/8/2022 at Ligula Area in Mtwara, the appellant had
unnatural carnal knowledge with one FIZ [name withheld to protect his

privacy and dignity], a male youth aged 16, against the order of nature.
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When the charge was read over and explained to the appellant, then

accused, he pleaded not guilty. On completion of a full trial, the learned trial

Magistrate was convinced that the prosecution had left no stone unturned in

proving th'eir case., The 'tfial court convicted the appellant as charged and

proceeded to sentence him to life mprn nment.

Needless to say, that the appellant is strongly dassattsﬂed w1th th»e1

decision of the lower court. He has appealed to this court by way- of a petition

of appeal containing six grounds of appeal. The grounds are reprodiced

bellow for ease of reference:

1.

2.

That the trial Magisirate erred in law and et by convicting and sentencing the

appefiant based or a defective charge

That the trial Magistrate erred in faw and fact by convicting and sentencing the
appeliant white the agz of the victim was not proved,

That the trial Magistrate erred in law and fact by conviciing and sentencirg z/m
appellant without scrutinizing the credibility and reliability of PWI since the victin
falled to identify the appellant on the earliest moment.

That the trial Magistrate érred in law and fact by convicting and sentencing the
appeifant based on the ewdenz:e of PW4-(doctor) and his exhibit P1.

That the Magistrate ered jn law and fact by convicting and sentencing the
appeliant wihen hie mf?:f,a/fef’ with (5ic) siection 127(2) of the Evidénce Act o the
victim. .

That the tial Magfsz‘rafe erred in law and 1act by convicting and sentencing the
appe/fant white fhe case was not proved beyond reasanab/e doubt,

'Whe__ri- the appeal Was called on for hearing on the 19™ day of July

2023, the-appeilant appeared in person, unrepre'sen'ted The respondent

Repubhc on the -other hand, enjoyed skillful serv:ces of Ms. Aﬁ:ugamie

Nsajigwa, ieamed Stdte Attomey
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The appellant requested that his written grounds of appeal be
considered and propesed that the leaned State Attorney -proceeds with her
counterarguments in response thereof, The appeliant however reserved his

right to a reJoznder in case the need arcse.

Taking the floor, Ms; Nsajigwa anncunced b..oldly that the respondent
fully supported the lower courts decision. She proceeded to resperrd to the

grounds of appeal as summarized in the next paragraphs

Ms. Nsajzgwa exp[amed that on the i"‘nsz grouml the appel[ant was
faulting the trial court for aetmg on a defective charge According to the
| appellants pet:tron the learned State Attorney "easened it seemed that he
had failed to grasp the position of the law on Lhe contents of a charge sheet.
Ms. Nsajigwa went on to explain that the appel_lant had quoted section
54(1)(a) and jumped to 54(4) where the age mentioned was 10
vears, Ms. Nsajig'wa stet_ed__. the correct section as 154(1)(a), clarifying that
it meant the charge had. no dérec't. It had complied With section 132 of the
Criminal Procedure Act Cap 20 RE 2022 (herein after CPA). Referring to the
case of ISIDORI emerce v. REPUBLIC Crim App 224 of 2007 CAT,

Arusha, Ms. NsaJ rgwa menttoned that the court had stated that

Tt is a marm‘afory statutor vV reqwremem‘ that
avery charge i & subordinate court shall contain
not only a statement of the specific offernce with
which the accused. /s charged. but such
particulars as may be necessary for giving
reasonable information as to the nature of the
offence charged "

She expressed the opinion that the ground had no merit and should
be dismissed.

Page'3 of 10



- Moving on to the second ground, the 'compi'aint was about the lack
of prodf of the age of the EQictim.The charge sheet had mentioned that the
'Qictém was 16 years old, and the medical doctor PW4 had also mentioned
the same. Referring to the case of GEORGE CLAUD KASANDA v. DPP
Crim Appeal No 376 of 2017 CAT Mbeya, Ms. Nsajigwa e,cpiamed that the
court had sta{ed |

Mhere the coint identifies p_@s.s"fbfie SOUICEs OF roof of
the age of the victim of @ sexual offerice, proct of age
may come from either the victim, fer relatives,
parents, medical practitioner, or by producing a birth
certificate.” (See pp 10-11)
She noted tha_tPWf-l had tendered a PF3, which was admitted as exhibit
P1 and was read out loud to the appellant, who had no objection to its
admissibility. Consequently, she concluded that the ground had no merit and
should be dismissed.

Ms. Nsa]zgwa mentsoned that on the third ground, the appellant’s
complaint was about the vrctims failure to mention the appellant at the
earliest moment She explamc._d further that the appellant had relied on the
cases of MARWA WANGITI MWITA and Angther v, REPUBLIC
[2002]TLR 39 _and_ JARIBU ABDALLAH v. REPUBLIC [2003] TLR 271.

The :i_éa:r"_nec_[ .Sta_te. Attorney pointed out thét on page 9 and 10 of the
typed pro'.f;ee_dings-',_ the victim had indeed identified the appellant at the
earliest stage. During cross-examination, the victim had clearly responded
and described how he knew the éppellant and could distinguish him from
others. Ms. Nsa]rgwa referenced Section 3.2?(5) of the Evidence Act

which {JI’OVIdPS that mdependent vadenre from a chsld of tender age and a
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victim of a sexual offence is- signif_ita’nfc,_ and  corroboration - becomes
immaterial if the court trusts the victim to be truthful. | o

Ms, Nsajigwa further stated that since the victim was found with PWZ
he explained how he left the appellant's house in the rorning. and reveaied
that the appellant had sadomized him multiple ttmes threatening. harm n‘ he
reported it. Referting to the case of GOCGRLUCK KYANDO v. REPUBLIC
[2006]TLR 363-367, she quoted the Court stating, -

It is trite /aw that every witness [s entitled to

credence and must be  beligved, and his

testimony accepted unless there are good and
cogent reasons for not believing in 8 witness.”

Similarly, she cited the landmark case of -SELEMANI MAKUMBA v.
REPUBLIC [2006] TLR 379, where the court emphasized that "the best

@viden'ce in proving sexual offences is that of the victim."

‘Ms. Nsajigwa contended that the victim's evidence was credible and
rermained unshaken, and it was corroborated by the medical ewdence of
PW4. She referred to thé case of SHABANI DAUDI v. R, Crim App. No 28
of 2000, where two ways of determining the credibility of a witness were

discussed. She prayed that this ground be dismissed for lack of merit.

| Regérding. the fourth ground, Ms. Nsajigwa in’for-_nﬁe-r the Court that
the cdi*npkaint was about alleged flaws in PW4's evidence, particularly in the
physical examination of the victim's anus and the specific obje(:t used for
penetration. Referrmg to page 17 of the proceedmgs she quoted PW4's.

response, stating that he found the victim had been sodom[zed or
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"something which had a blunt edge has passed through his anus.” She

prayed that this ground be dismissed.

Moving on to the fifth ground, Ms. Nsajigwa addressed, at some
considerable length ~and detail, the appellant’s complaint about
_n.oncompliance with Section 127(2) of the Evidence Act, which requires a

child of tender age to promise the court to tell the truth.

The _l_éa_rn.ed State Attorney pointed out that on page 7 'of"_t'hé trial court
proceedings, the victim h_éd p'r-om'ised to tell the truth 'ahd not fie. She argued
that the Complaint of non-affirmation was untrue, as the trial magistrate had
conducted a voire Q?re test and affirmed that Lhe vsc’um had indeed affirmed
as requ;red by Iaw She cited Sectmn 198(1) and prayed for the

dismissai of this ground as well.

On the last ground, Ms. NSB}IQWB addressed the complaint about proof
of the case beyond reasonab*e doubt. The learned State Attorney expressed
confidence that the casr-a “had been proved as requwed She went on to
provide the details that PW1 had explained the entire event, PW2 had
witnessed th_e \{;(:_-_tim--con."nn.g out of the appellant's house, PW3 Zuhura
Salum, thechalrof the Mfaa,;, had seen the victim come out of the ap“pe'lia_nt"s
house afid-'-'héa-"'ta'ke'n him to the hospital for examination, and PW4 Amos
_B.esfegé '.h'a"d examined the victim and provided evidence of penetration
against the ordef-of_-nature,f tendering exhibit P1 in court. She firmly believed
that the ";jfo's'ec:u_ti.o!_j'had proved the case -bey-::ihd“ reasonable doubt, .and
thus, she prayed that the appeal be dismissed in its entiraty andthe trial
court's judgment be upheld.
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The appeliant, on his part, stated tha\‘: the case 'h'ad b'éen cooked
up by PW2, whose name was Hamisi Masuu Kavanda a watchman at.
Dangote. The appellant quebtloned how PW2 could have seen hifm as he
usually returned in the evening and was not present at the time of the

lleged incident. According to the appellant, PW2 met him and the victim in
the backyard of their house and asked to meet the v:ctim whlle mstructmg

the appellant to continue Wlth his daily activities.

The appeliant expiai'ned that they lived in the same place with PW2
and suggested that PW2 might have suspected hinﬁ:.gf.--h'aving an affair with
his wife. He guestioned why PW2, being a Mgambo,dld not arrest him if he
truly believed that he committed & crime. o

The appeliant wuntered PW2's claim that he had forcefuliy engaged
in‘a sexual act with the young man. He also mentioned that the chair of Mtaa
had asserted that he and the victim were in a relatlonshlp. Moreover, the
doctor claimed that the victim had bruises in his anus. The appeliant argued
that the victim was st'_ron_‘ger, and therefore, it was impossi-ble.=f0'r'_him'_-to_have__
raped him. The 'app__:é:_i.lé-'nt- éxp.ressed sufpriséj"tha_t-'the Village Executive
Officer (VEQ) never appeared in court, He also stated that he was arrested
at Shangani, while the incident was said to have taken place at a different

place.

1 have dispassionately mnsidéred the grounds of appeal and the
response by the learned State Attorney. I have also carefully examined the
lower court records and I am inclined to decide on _the. merit of the appeal.

My analysis and s.ubsequc;jh't verdict will center on the 6% ground of appeal
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namely proof of the case beyond reasonable doubt. In the case of
MAGENB@ PAUL AND ANOTHER V. R&PUE&I&“ [1993] TLR 219 the
Court of Appea[ of Tanzama he[d that

'?@”aGﬂ%f@b&ﬁ%@nfDﬁB%%&%WpW%@ﬂb@ﬂWd

reasenable dout its evidence must be strongly agalinst

the accused as (o feave @ remole possibility in his

_ favouir which can easily be dismissed.”

Unfortunately, proof beyond reasonable doubt is not synonymous to
mechanically ticking the boxes on the various elements of a given offence.
Some more in-depth reflection, evaluation of the witnesses as o their
credibifity and more importantly analysis of the evidence presented, are what
the means of clearing doubts in criminal Caﬁes;i must point out that the
learned trial magistrate allowed himself to accept many assumptions that

needed a more critical examination deserving a criminal court. I will explain.

There 'ﬂfl;s*'t_ of such assu'hﬂbtions is whe‘t_her the neighbour’s act of
calling the mgambo a"nd mtaa leaders was basedbn the hest of intentions.
This is because, on"e cannot conclude that there were sexual acts _per’fOrmed
simply by seeing two nj___e;:ﬁWalkOut of a room. Even if the victim later ended
up testifying aga:i'ns'tﬁtﬁe appellant, his evidence should not have been taken
as gaospel "-t'ru_t-h;.'-The circumstances that led the PW2 {the neighbour) to
imagine the Wcrst leave a lot to be desired. The situation would have been
different 1f the \nctlm was the one who darectly reported the vice to any of
the other wntnesses In the case of SAID BAK&RE V. REPUBLIC
CRIMINAL AF?EAL MO. 49? OF 2013 (unroported), the Court of Appedil

of Tanzanza stated
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"I deternining & case centered on circiistantial
ewdiEnce, the proper approadh by a trial court is (o
critically - consfder  and  welgh  all crecumstances
established by tie eviderice in their totality, and not to
dissect and consider 4t pfecemea/ or in cubicles of
eviderice or circumstances.”

Secondly, I think the learned magistrate needed to remind __Iji'm-se_lf that
it takes two to tangle. The sixteen-year-oid who -‘téstiﬁ’ecl_ that _h:eﬁhad carnal
knowtedge against the order of nature "several times” with the appellant was
equally in contravention of the law. T am not aware-: of "'a'ny immunity to
engage in criminal acts simply because- one acts as a -;p_{osec.ution witness, If
suc:'h.' practice is allowed, many young 'beop!.e- w'i!'i*ibe used to incriminate
innocent individuals and remain ass’ured-thai ihey will not be criminalized.
The mere fact that he was allowed to testify against the appellant under an

artificial protection makes it rather difficult to ascertain his credibility.

I should probably add"th_at such. yr}'uz'ag'offenderé' should not always be
frusted. Even if medical examination proves that they hé've b.een penetrated
against, the evidence should still be put into critical scrutiny to ensure that
the medical proof is 'not used against -_an'otherwi'se innocent person while the
perpetrator, the real p_erson.;‘jeSpon'sib_le for such penetration continues to
live with the young offender hiding under the .pi'éte'x_t cﬁf v.ictimhood. That is
why the Court of Appeal in the case of NATHANIEL ALPHONCE
M&PUNDA AND BENJAMIN MAPUNEM% ‘u. : [20@6] TLR 395 stated:

“Wa think that it was ﬁﬁy&;‘.fnrmeﬁ_fed that the word of the
victim of sexual offence should be taken as gospel truth but
that her testimony should pass the test of truthfulness.”
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