THE um‘tm REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA

(MTWAM DISTRIQT REGISTRV)

AT M?WAM

CRIMINAL APPEAL NO 42 OF 2@23'

(Ortglnatmg from the District. Court of Llﬂdl at Llndl ;
 in Criminal Case No. 1 of 20_23)

SAID MOHAMED KILEMBA. .. ....... ...... APPELLANT
| o VERS’US PR
THE REPUBLIC...... ;..__;;.;__, et RESF’@MDENT

 JUDGMENT

194 &3 July 2023
Le-a:tmm! 1.
The appellant herein SAID MDHAM[D E(ELEMBA was arra:gned in
court chalged with Rape c/s 130(1) and (2)(&1) and 131(1) of the Penal Code
Cap. 16 RE 2027’ It was. alleged by the proaecutlon that on 18/1/2023 at
Chikoniji Vlllage m Lmd: the appellant (then accused) raped a woman (ddult)

against . her will. When the charge was read eut and expla:ned to the
appellant he pleaded not gullty This HECESSItated conductlng a full trlal
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“whereupon, in order to p“révé'the- allegations, the prosecution lined up four
witnesses, |

Having been convinced that the prosecution had left no stone
un‘turned"in prOving -the case at the ret{ui-re‘d- st'andard the trial court
convicted the appeliant as charged and sentenced him o seven years

imprisonment and Si% strokes. The court also ordered the appe!lant to pay 3
compensation to the tune of TZS 500 ,000/= to the wctim

The .a'ppella_nt .i-s- dissatisfied. He h._a‘s 'a'p.p_e-_a!ed_ to thss- court by way of
a petition of appeal. Thé'-p'etition of appeal dated the 26™ day of May 2023

contains ten (10) grounds asof appeal as para’"’hraJCd be!iow

L T/?ar the z‘r/a/ r:aurz‘ erred in /aw by conwctmg the appe//anf witile the
prosecution failed to call mxaa//mterest witness (Poctor of Chikonji Health
_ Center) in orger to prove the- charges against the appeliant. .
2. That the trial court erred in point of law by not complying with the
reqlirement of secfxon 219(3) of the CPA: W/J;/e récording the- evrdence of
PW3 and P4, .
3. . That the trial cam." erred in f&'r'f//f?g to apprafse objectively credibility and
 reliability of the evidence of PW1 as there was no circumstantial eviderce
to prove t/?az‘ the a/feged victim washed ber private parts after the- alleged
incidence, .
4. That ff?e trfa/ Court failed its auty to evaluate the evidence. on the record
hence-arriving at erroneous decision,
5 -That. the trial. court ered in convicting t/?e appelient by consza’eﬂng the
L evidence of PWiL, PW2 and PWA4 asPIW3.and PW4 gave "hearsay " evidence.

6. That the trial court erred in law by convicting the appeifant basing on
© o ineredible, unrefiable and uncorroborated evidence [of] the prosecuffon
- witnesses,

7. . That the trial court erred in faw in con victing the appeflant while reéf/ng on

© . the weakpess of his defense evidence without taking into account in
o _f-accordance"a‘a'j_ (sict) a well settled. low the accused person can only be
- convicted of an.offence on the basis.of srrengz“ﬁ of the prosecuition case and '
o :-'ngr the weakness of the defense case. .
g That the trial court erred in law in con wcrmg the appe/fam in a case that it
Biled to effectively consider the requirement of section 235{. 1) of the CPA
- Cap 20 RE 2022 |
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9. - That the Iral tourt erred in faw in canwcﬁng the appef/ar?r in a case
. whereby e prosecufwn Failed to compl with section 3(2) of the Tarnzants

© . Fvidence Act (TEA). _
10. That the trial catrt ened in ho/ai’ng ‘that rhe prosecuf/m pro ved rz‘s case-

beyond regsonalye doubt against the appe//ant

On the 17* day of’ Juiy 2023, the appetlant ﬁled feur (4) additional

grounds of appeal For reasons that will be, clearer shortly, I cheese\..not to.

reproduce the add!tional grounds

When the appeal was called on for hear:ng on the 19”‘ day of Juty

2023 the appellant appeared in person, unrep "sented The respondent
Repubhc on the other. hand enjoyed sklllful Ces of Mr. Melchmr
Humbane learned State Attorney |

As expected, the appellant did not have-muc"h to add to'his grounds of
appeal He 1equested that the learned State Attorney proceeds to tell his
side of the story. The appellant however reserved hla nght to add a Word:.

or two after the learned State Attorney had spoked Just ln case such a need

ar OSE

Takmg up the pod;um Mr Hurubano announced that the respondent |
was in fu!! support of the tnal court’s corsvzctlon and sentence He proceeded. '_

to r:ou_nten the_.grdtnds of _appeal as surnmanzed in _the next paragraphs-,

- Mr. Hurubano stated that he wouid hke fo. address the followmg_
pomts the 1st, 3rd 6th Sth 7th 9th IOth and al! addltronaf grounds as -
they armed at faulting the proot of the case beyend reasonable doubt He
stated that the repubhc stsongly befieves these grounds ho[d no ment

_Accord;ng to the !earned State Attorneyf the prosecutlon was only requrred
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to prove two elements, namely: The presence of penetration and Lack of
consent | o "

On the first point, ‘Mr. Hurubano pointed out that penetration was
prov‘en by PW1, the vlctim ‘He referred to pa-gee 4-7 of the proeeedings
where the vrctlm explained that on the eventful day at 11 AM, she was on
her way to the shamba for l’armmg At 11: 45 the appellant approached her
from behrnd thrott!ed her ‘and forced her to the grouncl He threatened her
not to rasse an alarm or else she would be. ksllecl He then took her to a
nearby bush, removed ﬁer !m'enge and underpants partially lowered his

trousers o his knees, and mserted his penis lnt_"'”'the victim's vagina.

Based on PW1's statement which waq corroborated by PW2 a clinical
ofﬁcer at Sokaine Hosprtal who explarned that after eyamln ng the victim,
he found nothmg conclusrve He stated that the inabilrty to ﬁnd evrdence was

llkely due to the victim takmg a shower after the incident.

Mr. Hurubano argued that PW1's statement was sufficient to prove the
element of penetration, "_"_'_:tang Section 127(6) e.r' the Evidence Act Cap 6
RE 2022 WhICh states that rn sexual offenses, the lndependent evidence of
the vrctsm lS crucral He also referenced the case of SELEMANI MAUMBA
V. REF’UBU@ [2006] TLR 79, which emphasized the importance of victim

ttestlrnony rn such cases

On the eecond elemen't namely lack consent, Mr. Hurubano
aSselted that thls element was proven by the victim herself. He referred to
page 5 of the proceedmgs where ehe explafned how the appellant forced
her into the act Desprte the appellant tryrng to cenceal hlS identity by malong
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the victim cover her face with a Kitenge, he was clearly |clentn° ed by the
victim and wrtnessod by PWB and Pw4, who testrfled that the appellant
confessed to raping the wcum when brought befere local mtaa leaclers Mr
| Hurubano concluded that this mdrcated that the second element was also

established beyond reasonable doubt.

Moving on to the second ground of appeal, Mr. Hurubano-clarified that

the appellant's complaint was about compliance with éect’io:h' 210(3) of the
Criminal Pmcedure Act Cap 20 RE 2022 durmg the recordrng of the
evidence of PW3 and PW4, He anlted the court. 1o refer to the orlgmal'
proceedlngs and expsessed his OplﬂIOﬂ that . mdeed such a. sectuon was not
complied with. N

However, Mr. Hur‘u'laano reasoned, éven if that were the case, the
defect could be cured under seci;en :388 of the CPA, Citing the case of
RICHARD M FBOLQE{INE V. REPUBMC [2000] TLR 90 |

Regarding the fourth gmund which alleged the fallure of the lower
court to conduct an evaluatron of the vrdehce Mr.. Hurubano strongly
believed that thls ground had no merit and should be drsmlssed He referred
to. pages 20 23 of the trlal court’s. proceedmgs where he argued that the

trial court had already evaluated the evidence sufhcrently

l\levertheless the learned State Attomey acknowledged that if this
-court found otherwise, it had the power to eonduct a reevaluatuen of
the ewdence citing r=everal cases mcludmg LE@NARE MWANASHGK& v
R. Crim App 226 of 2014.
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On the elghth ground the appellant complamed that the trlal court dld'
not take mto consrderatron section 235 of the Criminal Psocedure Act
(Supra). Mr- Hur-ubano drsagreed with this complamt asserting that the trial
-court had - rndeed complled with the section by hearmg both sides of the
story, evaluatmg them thoroughly, and consrdermg the defense presented
by the accused. Consequently,__- he strongly. believed that the appeal_had gle

merit and should be :dism_iSsed in its entirety.

The appellant an hlS part, adcllesseel the Court expressmg his
gr!evances “with the Iower court He stated that he felt’ unjustly treated,
referring to the testlmony of PW1, who had told the trial court that he raped
her early in_the dark mornmg from behmd The appellant que,fstloned how

.-she could have ldent:f led hrm under r-*uch cucumstances

He ra‘rsed an issue 'co.n_cemmg the prosecu_tlon Wltnesses, p'arti.(:ula'r‘ly
PW2, who supposedly examined the victim . According to the appellant, PW2
_he conducted both physical and internal

informed- the - cotirt ~ ti
examinations on the Victim but found no indication of rape. Furthermore, the
p_rosec:uto'_r' conﬂrmed . at- there Were no srgns of rape as p:e'r PW2's
evidence.

Theappellantexpecteclthe clinician ( PW2) to be a crucial witness since.
th'e"re Were no e'yewitrleé'S'e:. | He co"nf-rdnted F’WZ about the victim’s -'a'lleg'ed.'
swollen eye buL PWZ demed havmg any lmormatlen on it. The appellant
argued. that PWl dld not mfarm the doctor about the eye issue.
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Addstxdnally, the appellant denled confessrng in: the v:llage centraly to
PW3 \/EO S test:meny He asked for wrltten proef but PW3 clalmed 14 was

ot his rerUIiSIbl-]it‘f to interrogate .accueed mdmd uals

Regardzng the shoes allegedly found WIth the appellant the tnal
magistrate menhoned that this fact conwnced her ef hzs gurlt However the.
appellant contested this, stating that the shoes were’ not presented in court
as evidence, even Lhough it Was claimed that he Was feund w:th them. He
also questroned the credlb:lrty of PW4, the mgamba whe was ordered by the

VEO to arrest hlm as he was uncertam if PW4 was a genume mgambo

Concluding his statement the appellant r rmly belleved that the case.
against him was not proven, and he prayed that;th_e court would set him free
if'i_t.'l"ou'nd that the case'Was not?pmé‘a beyond 3 reasonable doubt.

I have dsepaessenataly censrﬁered the grounds of appeal,
bmeISSlOH by the Ieamed State Attdrney and the court records, I must say
stra;ghtaway that the trlal ""ourt allowed itself to slzp mto some rather obvious
errors. There were too many gaps in the preeecutlon case that should have'
been |esolved in the: mterest of the appellant These :nclude qaest:onable
identification _Qf | the appellant at dawn, Whether the victim indeed. took
shower while she inte'nd’ed' to report the appellarlt-to the a'uth'Orities and
more lmportantly the manner in WhICl’l the appellant was arres ted-_in_-; the

wllage

It appears that the learned Maglstrate was bombarded and completely'.
_overwhelmed with too much lnformatlon that was brought te her attentlon |

by the prosecution. Issues such as shoes of the wctfms allegedly found Wlth’
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the appellant and alleged confession before the Village Executive: Officer
“added little if any value to the charge for rape. Unfartunately, in court, it is
the quality, not quantlty of evadence that matters. In the case of MWITA
| KIGUMBF MWI'E‘A & ANG?HER V. REPUELIC Cr :mmal Appeal No. 63 of
2015 (unreported) the Court of Appeal of Tanzama stated:

“in-each c.ase, the court looks foF c;ua/ff}g noz‘ quanm)/
of the evidence. placed before it The best tesr for the
uaﬁt)/ oranmy ewdence isits c*rea?b///fy

In my oplnlon the frial court should have welghed the ewdence of the
vnctzm more rlgorously As-an adult, she should have been able to explain
the cucumstances that Ied he: to teturn home take shower and only much
!ater repert on the alleged rape to the vmaae authorlt:es I tend to think that
there msght have been some mformatlon hldden mcludmg possibility that
there was consent but only later dld the wcttm c*rahge her narrative. Be it
as it may, in the case ef NA’Y&-IANIEL ALPH@NCE MAPUNDA &ND
BENJAMIN MAPUNDA \! R "E"B..R 395 2006 the Court of Appeai of
Tanzania, had thlS to say regarqu uncrittcal acceptable of evidence of the
wctsm of |ape | e |

N .'”I../f./e mﬁf/( that tf Wa.e )‘?e.t/e.;r intended that t/fe word of
the victim of sexual offence should he taken as gospe/

truth but fhat her testimony should pass. the test of
truthtulness.”

The leamed tria:l- Mag_xstrate 5 analys:s on the essentlal eiements ef the
otfence ef rape espec_ __'Iiy penetratlon is: detalled enough bUL unfortunate!y
attempts sheu!d have been made to go beyend ticking the boxes The_

uncencluswe nature of the ev:dence of the med:cal decter sheuld have been
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