THE UNITED REPUBLIC OF TANZANIA
JUDICIARY N
1IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY) |
AT MTWARA |

CRIMINAL APPEAL NO. 5 OF 2023

(Originating from the District Court of Miwara at Mz‘wafa m Cff/ﬂ!ﬂ&‘/ Case
No. 86 of 2021)

JABIRI HAMISE BAKARI .ovvvvsrverevcsvsrsnressaness svineironns APPELLANT
| | VERSUS |
THE REPUBLIC ovivvssessicacssrssssssrsissssessescsroressasssasons RESWMBENT
| JUDGMENY
03705 &-31/07/ 2023 .

LALTAIKA, 1,

The appel]ant herein JABIRY HAMISE BAKARI was arralgned in the
~ District Court of Mtwara at Mtwara: charged W1th ﬂve counts z‘o W!Z" 1.
Kidnappmg from Lawful Gu.ardzamhap ¢/s 245 and __247 of the Penal Code
[Cap 1‘67RE 2019] 2. Rape ¢/s 130(1) {2) (e) and 131 (3) of the Penal Code
Cap. 16 RE 2019] 3. Unnatural Offence ¢/s 154(1) (a) and (2) of the Penal
Code [Cap 16 R.E. 2019] 4. Rape c/s 130(1) (2) (»:-=) dnd 131 (3) ofthe Penal
Code Cap 16 RE 2019] 59 Unnatural Offence ¢/ /5 154(1) (a) and (2) of the

Penal Code [Cap 16 R.E. 2019].
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According to the-'-prﬁoSe{:uti'op these offencesi were committed ag'ai‘n%t
a gulchlld (herein after referred to as EFM to hide her identity for privacy
and compliance mth the law and practice for protectlon of the dlgmty of a
child). The incidences allegediy tcok place on various dates in Mtwara and

Lindi regions.

When the charges We_re read over and _ex-pléin"e_d to the appellant (then
accused) he denied llern'g'éoln'g, The trial c_ourt_'e_nte.red a plea of fﬁot'guilty
and proceeded to conduct & full trial. Having been convinced that the
-prosecutzon case had been proved beyond reasonable doubt, the learned
Maglstrate conv:cted the appellant as charged. He ploceeded to sentence.
him as follows: 1% count: one year in jail, 2™ count; life imprisonment 3¢
count: life tmprls_onment. 40 Count: fife -lmpnsonme_nt and for the 5% count;

life imprisonment. All sentences were ordered to run concurrently.

The appeilant is vehemently protesting against both conviction and the
sentences. He has app'ea'l@cl to this court by way of a petition of appeal

containing ten grounds I choose not to feproduce the grounds

- When the appeal was called on for heanng on the 31% of May 2023
the appellant appeared in person, 4 lrepresented The respondent Republic,
on ’_ch_e. o__t_her_hand_. was represented by Gideon Magesa and Melchmr
Hu'ru’hana, learned State Attorneys. The appellant, not being learned in
law, had n'oth'-lng subS’tantiVe to add to his grounds of appeal. However he
resewed hlS right to a rejoinder after attending to the sulnmmsuon by the

learned State Attor ney
Mr.-_ Magesa -_took th’é podium announcing outrightly that the
respondent Republic fully supported the conviction and sentence of the lower
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court. The learned State Attorney stated that the appellant filed the appeal
via a Petition of Ap-péa! on 'i_'st' March 2023, cohtainih_g_.ten groupds of appeal.
He informed the court that to streamiine the'-gr(j'unds"rjf'-'appeal hep’fopoSéd.

‘paraphrasing them into six grounds, as many of ’Lhe,m were repetitive,

He summarized the grounds of appeal as. fo!lows 1. Jur:sdlct:on The
trial court proceeded without jurisdiction. 2. Lack of Ewdence PWS falled to
explain that he possessed skills in coflecting DNA samples. .3;-.antrad=ctory
Evidence: The evidence of PW6 (medical doctor) was .c"ontrédictory and
inconsistent. 4. Cham of Custedy: Grounds 5, 6, 7, and 8 were related to
chain of cuctody issues with 1espect to physical CXhlbitS 5. Insufficient Proof:-
The prosecution failed to prove the case beyond.reason_able doubt, as_ralsed

in grounds 9 and 10. 6. Complaint about the Sentent_‘e_.. |

Mr. Magesa then prbc;eed_ed't‘o 'fe_s_p'ond_to each ground of ap'p_.eal,- Oh
jurisdicﬁﬁﬁ he arguéd "that 'th'e'.D.Esi:riCt Court of M’Mara had j:ur'i'sdic'tion
over the matter as the alleged offence took place within its area, as per the

“evidence of PWL, He Clted sections 180 and 181 of the Criminal
P_rocedure- Act Cap 2@ RE 2019 in su-pport of hIS posat!on

On lack of ewdeme The iearned State A’d:orney countered Lhe clalm
that PWS did not possess the skilis to collect DNA samples stating that PWS
an inspector of police; mentioned hlS expertzse in tak_ang DNA samples on
page 22 of the trial rec‘_ofds. He referred to'th_'e_' Human DNA _R!ejgulaftion
Act Mo 8 of 2009 to support the qualifications of a -éamp!ing o.fficer' fan'd

stated that PW5's evidence was not challenged d'u-ring cro’ss-examihatidn-

With regdrds to contradictory evadence Mr. Magesa defended the

testlmony of PWE {assistant medical officer ,3 and stated thaL there was no
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contradiction in his ev._i_de_hce regarding the examination of the victim and the
lab ex'aminaao-n, ‘He emphasized that bruises cannot be seen in a lab
examination, and PW&'s expert opinion should not be expected to provide

details about the object that caused the injuries.

Moving on te-_ the complaint about chain’--of' custody, Mr. Magesa
asse'rt_ed that the chain of custody for '.th_e' exhibits 'w_a"s' mai.n.taii_ned,."as
evidenced by PW1's seizure of the items and the paper trail documented in
Exhibit P5, He acknowledged that PW8 did not mention receiving the exhibit
but. argued that the paper trail suffi crently showed the transfer -of the

evndence

Mr. Magesa referred to the case of ISSA HASSAN UKI CRIM.
APPEAL NO 129 of 2017 CAT, Mtwara, and GITABEKA GIYAYA V. R Crim
App No 44 of 2020 {pp 17 and 1-8.),":CAT',- Arusha, to support his argument
that the traditional strict -C‘ompl'iance' with tHe chain of custody has been
relaxed in some cases. |

On proof of the prosecution case beyond reasonable doubt Mr.
Magesa stated that he belreved the evidence presented before the trlal court
was strong and sufﬁment to prove the case beyond reasonable doubt. He
referenced the case of SELEMANI MAKUMBA V. R. [2006] TLR 379
CAT, where it was estabhshed that even the evidence of a single witness
could be eneugh for a conviction in sexual effence cases. He also referred to
the case of W@@DMXNG&@& ¥ DPP {1835) AC 462, in which the House
of Lords emphasxzed that the burden of proof always rests on- the

pr.osec,ut_so_.n and never shifts to the accused.
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Although there is no specific lagal defi-n.'i.tioh_ 61‘ '?-:be'y.onr:iiz _r'e_a's‘oma'ble.
doubt,,_" Mr. Magesa reasoned, in the case of. MAGENDQ P.&UL AN’D'
ANOTHER V. R. [1994] TLR 219, the Court of Appeal of Ta_nzensa' had
explained'th'at for a case to be considered provéd bey'oﬁd -reasohable doubt,
the evidence must be strong enough to leave only a remote pOS‘Slbllity tn the

'accused person's favor, which can be easily dismissed.

Mr. Magesa opined that the prosecutions evndence was sufﬂ(:ient
including the testimony of PWl., who degc_rlbed the kidnapping, rape, and
sodomy of the victim, and PW2, the victim's father, who confirmed her age
and the circumstances of her disappearance He also highlighted the
-ewdence of PW4 the former OC- CID of . Mtwara who presented the
accused's cautioned statement (Exhibit P1) \,«nth@.ut a._ny objection from the
appellant. Additionally, he mentie‘n‘e_d FWE}, Who'_id.ent_iﬁed _th'e-.a{_:-cused at the

scene of the crime. These pieces of evidence corroborated PW1's account..

The evid’ence of PW’lD (the chemist who co’ndu&:te'd_' the DtN'_A' analysis)
and PW5 (Insp Oscar whao coliected the DNA sample) pointed directly to the
accused as being at_the scene of the crime. Mr. Magesa '_ar_gu_ed that the
queeti_o.ns raised by the appellant did not create rtea's__o_na_ble‘ doubt, and.;t’he_
credibility of the prosecution witnesses was intact. R'EQarding any
contradictions in the evidence, Mr. Magesa cOnfide"red thern to be minor-and
. -attnbuted them to the fallibility of human memory. He mwted the court to
refer to the case of GITABEKA GIYAYA (supra) at p 9

Addressing the appellant’s complaint about the exhibzt keeper not
being called to court, Mr. Magesa cited Section 143 of the Evidence Act,

emphasizing that the number of witnesses is imn’"_]a'_teriall_.. He_sta_te_d._ that the
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truth is not determined by a majority of votes, and the testimony of 3
s-lngl.e,"c'redible WitineSs: can establish a case '-b'e'yond_ reasonable doubt. He
referred to the case of William NTUMBI V. DPP CRIM APPEAL No 320 of
2019 as an authority that supports this prm(:lple |

Finally, regalclmg ihe penetration. claim made by PW1, Mr, Magesa
ac-knowledged that it was not expressly stated. He referenced the case of
HASSAN BAKART @MAMAJICHO V. R. cmmm__ APPEAL No 103 of
2012, whefe the Court of Appeal of Tanzania explained that sometimes

:chlldren do not. specn“ c:ally refer to private pa:ts by thur names:

Mr. Magesa statecj that the last cemplamt was on sentence He
mentioned that for the 1st, 3rd, and 5th counts the court was justified in
lrn_posmg the sentence of life imprisonment and seven years for kidnapping.
He referred te_'the.. Me.rhc}ra_ndum‘ of A'gr.e'ed Facts (p7) where the appellant
agreed that he was 18 yeers 'e'"le:l,;Accmding' to section 131(2) of the
Penal Code, he was suppoeed to be caned and not imprisoned for rape.
However, he expressed 'l:'he- opinion that the sentence was correct. He further
explalned that” ln other cases before the same magfstrate the appellant
denied his age The court made an inquiry by calling the appellant's
grandmother Stella Anton, to testify on 21/10/2021. She stated that
the appellant was bom in 1996. The court consnclered this testimony and
concluded that the sentence was approprsate In conclusmn he stated that
the respondent Republlc was fortified in their belief that the appeal has no.

merit, and it should be cllsmzf“sed

The appellant cm hm part statecl that ﬁrstly, he prayecl that his

.grounds be con51dt_red and he believed that the lowel court had érred. He

Page & of 9



ex\pressed- that he was suffering a lot in jail, and h’é hééde_d_:t.o-;_:fbe'._-ffse't free.
He mentioned that the cases had ‘comie to him in a surprising w'ay' Acc'ording
to him, it was in August 2021 while he was at Mkwajunl Pachayambae
playing pool table with his fellow ‘youths, when & Woman and her daughter
came and ordered his fe!i.o.w. youths to arr est him. However, _-they_ re_fus_e_d.
He said that she called her husband, and they. took him to t’he‘ir-x.hgnjei ]5I""a_ce

where they found two other people.

The appellant’ Efurther asserted that the prosecution witnesses,
including PWs from the 1st, 8th (the chemist), and all the rest, were not
truthful in his opinion. He believed that their evidence was not sufficient.

I have dicpassionately considered the grounds of appeal,
response by the Iearned State Attorney- and addltzonal information by the
appeliant by way of a re;o:nder T have also keenly exammed the lower court
record presented before me. My first and natural reaction is that the
sentence of life lmprtsonment must have been a shock to the appeilant a
child. I say he was a chtld because the only evndence used to contradict his
earitel statement that he was 18 years old is purported mqwry” by the
learned trial Magistrate. In that highly questionable inquiry, the learned
Maglstrate concluded that since the appellant’ “grandmother” sald he was

born in: 1996 he was not a ‘minor and therefore deserved to be sentenced to
life lmpnsonment

This kind of reasoning defeats the fabric of criminal justice. It ha's been
repeatedly stated .th-_a_t:-sho;;ildﬁt.he.re be any do_u"_bti in. proving a criminal case,
that dOUb_t_ should be ré‘s‘dlve‘d in 'f'avou_r of the .a(:tiu'Sed' person and not
other_Wise.
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| In addltlon to the above ma]or contradsctlon 1 must say that our

| crlmmal Justrce system also rests in the assumptlon that it is better to ‘acquit
99 guilty people than to convict one innocent p_erson, I say so because it the

whole, th‘é evidence of the 10 prosecution witnesses sailed through complete

absence of counterarguments from the accused a minor, unschooled, and

terrified accused person. The learned trial Magistrate needed to adjudge the

matter with uttermost care and deep sense of justice.

The. cloud .'o:_n inability to properly find out the age of the appellant
(then accu'Sed). COup'lged”w'ith.the @\kéiwhelmihg 'diff_i_c\ultie_'s. he went through
trying to prove his Inh'ocence_'leaVe. me with no iota of doubt that his right to
a fair trial was significantly curtailed. PrOving a- criminat case beyond
reasonable doubt is one thing, ensurmg that ’Lhe tenets of fair trial are
observed is quite another. A, court of ]USUCE must not only tick the boxes on
proof of the various elements of a given offence must aiso satisfy itself with
observance of fuhdam'ent-al right‘s inctuding th'e right to a fair trial,

It should be emphasmed that in addltzon to the above argument on fair
trial, sentencing is equaiiy an important part of cr lmma( justice, Courts of law
do not simply. __s_e_ntence an accused to life Imprisos nment {or any other
sentence.in -t:hat-f'_r'eg-ardj Without considering the purpose of such a sentence.
Learned. Aﬁth‘bt'Hymén Gross A Theory of Criminal Justice 1979 (New
York: Oxford Unwersnty Press) pp.. 385- 400 provides for some. of the

consndel ataons for sentena 1g They include

1. f?ema va/ oF soaaf/y danqerou5 Persons ﬁom seciety
2. Repabilitation of 505;3//} dangerous persons -

3. Paying one’s debt to society o

4. fnz‘zm/daz‘fon or. deferz ence of would-be off@na‘ers
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