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Before the District: Land and Housing Tribunal for Morogoro the
respondent successfully sued the appellant herein in Land Application no.

3 of 2022.

The factuél background leading to the application was that, in 2016
respondengt filed the petition for divorce at Chamwino Primary'Court_

whereas the divorce decree was issued. Thereafter the divorce, the court '
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ordered tlgwe division of the matrimonial properties of which the suit

premises domprises of two houses with total of twelve rooms.

The.applicant alleged that, the suit‘pr_emises is th a matrimonial property
rather it |s the estate of the late Mkawa Aporonal Mgandi. Whereas the
applicant and the respondent were only offered to live into the suit
premises by the deceased Mkawa Aporonali Mgandi who was the elder

brother of éthe applicant.

In 2020 it Ecame to the applicant’s knowledge that, one of the two houses
found into gthe deceased estate was marked with no. 318 and upon inquiry
to the respondent, she confirmed to have changed the san1e claiming that
she gotit firom the order of the court on division of matrimonial properties.
Following %chat finding, the applicant 'reportfed the incidence to the wardA
tribunal foi chamwino, where the chairman summoned the applicant and

the respondent.

t
|

On 9t Ma%rch, 2021 the applicant filed letters of administration of_the
- estate of Iate Mkawa Aporonali Mgandi before Mikongeni Primary Court,
‘all the progedures for petitioning fqr_ letter of administration was followed
and the a%pplicant was appointed the administrator of the deceased’s

estate. 'Th:e applicant being the administrator of the estate of the late

v
|
t
t
f
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Mkawa Apbronali Mgandi filed land application no. 3 of 2022 before the

DLHT.

After h_eaﬁring the case, the DLHT declared the applicant as the
administra;tor of estate to bé the lawful owner of the disputed land located
| ét-Mapom{/ve, in Chamwino ’Ward, MOrOgoro Municipality, House no. 179

within Mofrogoro region. The respondent was ordered to vacate the

| premises énd condemned to pay costs of the suit.

Aggrieved by that decision, the appellant appealed to this court with six

grounds of appeal as stated hereunder;

1. Thatg, the triél chairperson of the DLHT erred in iaw and fact by
failufe to consider the édverse possession of the 'dispute_d land.

2. Thaté, the trial tribunal chairmah of the DLHT erred in law and fact
by f;;liluré to consider the time limitation of filing the suit of the
deceiased property. |

3. Thaté, the chairperson Qf the DLHT erred in law and .féct by failing to |
méké good evaluation of the evidence that was adduced during the
hearing of the case.

4, That£, the trial,.chairperson of the DLHT erred in law and fact by

relying on the documents that were not related to the disputed land.
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5..That} the trial chairpe_réon of the DLHT erred in law and fact by
failur%e to consider other decisions tha.t adjudicated the d.isputed |
prop;erty.

6. That'f, the trial chairperson of the DLHT failed totally to adjudicate

|

justice in this case.

Based on fhe aforementioned grounds of appeal the appellant prayed to
this court ’Eo allow the appeal and set aside the decision of the DLHT and

allow the appeal with costs.

The partie;s agreed to argue the appeal by way of written submission,
both partifes ﬁled_‘timely their respective submission accordingv to the

schedulingf order.

Submi’ctingE in support of the first ground of appéal, the' appella'nt statéd
that, the éropefty in dispute was subject to matrimonial assets, but the_
res‘pon_den&t is tfying to use the back dqor to seize her right and while she.
worked haErd to ensure that the property stands and the tribunal did not |

consider tréﬂs point and still make the decision in favour of respondent.

On the seéond' ground of appeal the appellant faults the trial tribunal for
failure to consider the adverse possession of the disputed land. on this |
ground th¢ appellant bolstered his submission with the case of Gesero

Chacha Kengenwa vs. Sarah Chacha Obogo and others, Land
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Appeal no; 12 of 2021 (unreported), specifically page 17 and 18 of the
judgemenf where the court stipulated different factors to be proved

before someone claim over adverse possession.

- On the fouirth ground of appeal that, the trial Chairpersoh of the District
Land and EHousing Tribunal erred in law and fact by failure to consider
time Iimita}:ion to bring the suit of the purporting to belong to deceased.
The respo?ndent herein, tendered judgment of case number 6 of 2021,
and respoindent prayed to}be appoihted as administrator of the late
Mkawa Apblinary Mgandi who died in 1960, the appellant cited the case
of Abel RYvegoshora. vs Raphael Mukaja (1970). HIC.D n. I00 and
section 9(51) of the Law of Limitation Act, in Abel’s case the. court held

that;

" a claim for possession of land is barred if brought after

twelve (12) years from the date the claim arose..."

The respohdent herein claimed the property belongs to his late broth'er
after IapSé of sixty (60) years. Further, in the first séhedule of the Law of

Limitation Act part 1, and number 22 explain that;

'a suit in respect of claim to recover land should be filed within

twelve years”
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The appellbnt stated that, the case at hand was filed in the court out of
time, and its effect has been discussed in different cases such Fredric
RwemanYira (Administrator of the estate of the late Wenceslaus

Ndyamul{ama vs Joseph Rwegoshora, Land case no 13 of 2021, High

court of Tén'zania of Bukoba (unreported).

The effect fof the matter which is filed out of time is provided under section

3(1) of thE Law of Limitation Act which is to dismiss the suit or any -

proceedings.

On the ﬁfth ground of appeal the appellant stated that, the primary court

“ordered thfé disputed house to be divided equally to the appellant and

respondenit as it was part of the matrimonial property which was

determine(i:l in Ma'trimonial case No. 2 of 2016 at Chamwino Primary Court.

The resp0|E1dent was aggrieved with the decision of the primary court and |
filed appeéul in bistrict,Court of Mordgoro, the District court upheld the
primary coEurt decision and the respohdent herein never appealed against
such deciséion. Since, the respondent never appealed against the decision

the districﬁ court, then the that decision continue to be valid to d'ate. The

house still'belongs to the appellant and respondént as matrimonial house -

and not dciherwise.
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In the casé of Hamisi Mohamed (as Ehe administfator of the Estate
of the late Risasi Ngéwe) vs Mtumwa Moshi (As the Administratix
of the Es?ate of the late Moshi Abdallah) Civjl Appeal no 87 of 2020,
Court of afppeal of Tanzania at Dar¥és; Salaam, in this case court stated

that;

" mifh//e the matter had already been decided by the primary
COLEJ/‘[' in the decision which is intact, the appellant was in

liberty to challenge that decision before the District Court."

The appellant submitted that, the respondent failed to follow the proper |
procedureg of challenging the District Court decision to the contrary
decided toéﬁle fresh case by us'ing another forum which is the District Land

and H’ousiﬁg_ Trib'unal‘ and claimed the same property.

Finally, theé: appellant prayed to this honorable court to allow this appeal
with cost and quash all judgment, pkoteeding and decree of the district

land and Housing tribunal for Morogoro.

Submitting on the sixth ground of appeal the appellant submitted that
application must be readvtogethe'r in their totality including the exhibits
thereto. At the hearing of the case the respondent tendered contract and

receipts which does not reflect the place where the disputed land or house

'
|

situated. |

i
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Another centradiction while preparing».the judgment. At page 5 of the |
Tribunal jt%rdgment at the time ‘PW1‘ (respondent nerein) tendered the
evidence explained that the disputed land was bought in 1950 and built a
house but ésales agreement of the disputed land annexure as exhibit shows
'the land wEas bought in 02/08/ i959. It was the appellant submission that

the respondent intentionally uses forgery document to get the property

and she pr%ayed this court to allow the appeal.

Based on the grounds of appeal and the submission the appellant prayed
that this Honorable Court be pIeaSed to allow this appeal and set aside
the decisi:on, proceeding and decree of the DLHT and declare tne

appellant tEhe lawful owner of the disputed land. |

In reply thfereof, the respondent submitted that before the trial Tribunal
the appelléfmt stated that, she was not present when the disputed property

. Was bougnt nor when a house was built.

Mor’eover,%the reépondent and the appellant never lived together in the
disputed |:E)remise. This can raise doubt that she 'may not know the
whereabodt of her the alleged matrinj'onial property if it was truly bought
by her ex-éhusband. The respondent ’and his witness testified that the
disputed Sremise is the lawfully property of the late Mkawa Aporonal

Mgandi and that all payments in land authorities and property tax the
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receipt b_ear the name of the late Mkawa, this proves that the disputed
premise wfas registered under the name of the late Mkawa and not the

| appellant nor the respondent herein in his personal capacity.

SubmittingE on the second ground the respondent stated that the doctrine -
- of adverseé possession does not apply in this scenario as the appellant was
. a mere in\E/itee th refused to go back to her hom.e‘ village after being

- attracted to the disputed premise. The case of Gesero Chacha cannot
be app_licable in this instant appeal as the Appellant does not fit the
stipulated conditions set out in this case. The disputed premise has never
been 'abanédoned, the Clan members decided not to sale it. He referred to
the case of Joseph Alphonce and another vs. M.ariamu Masanja
(the admiinistratrix of estate of late MakuIaAMasanja) wheré Iit was

held that;

“m;ere long use of the landed property does not entitle a

persbn or trespasser to ownership of the landed property.”

The Appellant did not tender.any exhibit in order to prove that, the
disputed premise was subject to her.matrimonial property. Section 62 of
the Evidéhce Act, CAP 6 R.E 2022, oral evidence must in all cases be

direct.
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On tﬁe foul‘rth ground the respondent Stated that, thé DLHT is not the
coutt thatﬁappointed the respondent as administrator rather the primary
court that Was competent to grant the same. Moreover, the administrator
ship Was Egranted to him after he met all necessary requirement and

| qualiﬁcatio;ns.'

- However, the time limit for the dispute at hand is not barred as the dispute
arose on 2;016 and came to its epic oh 2021 when the Appellant decided

to divide the disputed property without a color of right.

On the ﬁfth grpund- of appeél which states that, the DLHT érred in fact for
its failure to consider other decisions. The Appellant’s allegations that, the
disputed piremise is subject to the matrimonial property as it was divided |
in the casp no 02 ot 20216 at Chamwino Primary Court. The Appellant
submissior_;m’s that, the Respondent failed. to choose a proper forum to
challenge decision by the District Court is misconceived one. It should be

noted that the Respondent wears the shoes of the .Iate Mkawa Aporinali -

Mgandi who cannot defend his interests and rights due to his death.

The presehce of matrimonial case which divided the disputed premise
cannot stop the Respondént herein to protect and defend the interest of

the late Mkawa.
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The dispu_té at hand is a land di_épute and not mafrimonial dispute. It was
 the duty (é)f the Appellant to prove before the DLHT that the disputed
premise is:: surely subjecf to the matrimonial property. The Respondent
herein progvided ample evidence which support that the disputed premise
- to be subjtiect to the estate of thé late Mkawa Apolinal Mgandi. Therefore,
the tribun%al did what it was required to by the law, and it correctly
declared the respondent owner because respondent managed to prove

the claim in the balance of probabilities

On the sixth ground of appeal, it is with no doubt that»the appellant did
not correc‘itly péSs through the proceedings of the trial tribunal as it was
Clearly ela'bbrated fhat the street namé of the disputed prefnise has
changéd d;ue to passing out of time. That was cléarly addressed before |
the trial cihairmah and there was no any objection on the :side of the

. appellant fegarding the differences of the name of disputed premise.

The minorgdiﬁ‘erence on the name of late Mkawa does not in any way give -
the appellént the ownership of rthe disputed premise. Finally, he prayed

for dismiséal of the'dismi'ssal of the appeal with costs.

Before vdetermining the appeal, this court find prudént to air out the issues
‘raised in C(;jurse of arguing the appeal. One, that the land application no.3

of the DLI—EIT for Morogoro was time barred by virtue of section 9 (1) of
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the Law Qf Limitation Act, two, the landed property was subject to
matrimoni;al properties in Matrimonial case No. 2 of 2016 at Chamwino
Primary Court. Chamwino Primary Court declared the property in dispute

to be a matrimonial property.

Dissatisﬁe%j théreof, the respondent appealed to the District Court of
which theé Primary Court décision was upheld. The Respondent did not

appeal, thius the District Court decision sealed the position as there was
no furtheréappeal. Thus, whether the prdperty is matrimonial property or,»
not is no lénger an issue as the position has been put by-the District Court

for MOrog(?ro in matrimonial Appeal no. 3 of 2016

Three, tt?]at after decision by the District Court for Morogoro in
Matrimoni:Eal Appeal No.3 of 2016. declaring the 'property in dispute to be
matrimoniél p_ropérty the respbndent applied .for letter of administration
of the estate of the late Mkawa Apolinali Mgandi who passed away in

1960. The appointment of the .:respondent gave power to administekr the
esta_te of tihe late Mkawa Apolinalvi Mgandi. The respon‘dént subjected the
house Wh'éch was in in dispute in Matrimonial case No. 2 of 2016 at
Chamwino% Primary Co»uArt and appeal ho ....... és one of the properties of

the late 'le<awa Apolinali Mgandi.
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Four, based on the facts on record then who is the owner of the property

in dispute.

Further, it is-on record and undisputed fact that, firsi, the appellant and
r_esponde_n;t were married and their marriage was nullified through
| matrimoniél case no. 2 of 2016, seca(rd, the appellant and respondent
got married in 1959 and lived as husband and wife up to 2016 when the

marriage was dissolved by Chamwino Primary Court, third, that, the

appellant and respondent lived as husband and wife for about 59 clear -

years, fifth, that the court ordered the division of matrimonial properties,
the hOuse in dispute inclusive, sixth, the respondent herein was

“aggrieved  with division of the house in dispute thus appealed to the

District Coiurt for Morogoro via appeal no.3 of 2021, seventh, the District

Court for Morogoro confirmed the Chimwano Primary Court detision that,
the house?is dispute is matrimonial property and be divided accordingly,
eighth, the respondent did .not appeal against the District Court for
Moro‘goro,i nineth, the respondent applied for letter of administration of
the estatefof the late Mkawa Apolinali Mgandi who passed away in 1960,
tehth, that the respondent was appointed administrator of the estate of
the late Mkawa Apolinéri Mgandi in 2021 via Probate no.6 of »2021,
elevent’h,f that the respondent included_the house in dispute to be one

of propert)fl'of the estate of the late Mkawa Apolinali Mgandi, twelveth,
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that the réspondent filed application no. 3 of 2022 claiming that the house

in dispute:is one of the estate of the late Mkawa Apolinali Mgandi

Since there grounds of appeal which touches the jurisdiction of the
tribunal as well as this court, I shall start to deal with it as it is capable of

disposing fchis matter to the finality.

The first issue raised in this appeal is that, land application no.3 of 2022

-was time barred.

It is trite law that, the cause of action touching the estate of the deceased
comme_ncéd on the date of demise. The legal foundation- of the above
position is ‘gathered from section 9(1), (2) and (3) of the Law of Limitation

Act. The section provides that;

; (1) Where a person institutes a suit to recover land of a
déceased person, whether under a will or intestacy and thé

deceased person was, on the date of his death, /n» possession
ﬁ of the land and Waslthe last person entitled to the land to be-
in possession of the /ana}‘ the right of action shall be

deemed to have accrued on the date of death.

(2) Where the person who institutes a suit to recover land, or
- some person through whom he claims, has been in possession
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of and has, while entit/ea' to the land, beeh dispossessed or
. has discontinued his possession, the right of action shall be
- deemed to have accrued on the date of the dispossession or
discontinuance.
(3) Where a person iﬁsﬁtutes a suit to recover land, bé/'ng an
estate or interest.in possession and assured otherwise than
by will, to him, or to some person from whom he claims, by a
| person who, at the date w/)ed th_e assurance took effect, was
in possession of the land, and no person has been in
posSession_of fhe land by virtue of the assurance, the right of
action shall be deemed to have accrued on the date when the
 assurance took effect.
AC-ertainly, fche above proVision needs to be read together with section 24
| | and 26 of Ethe Law of Limitétibn Act. |

Section 24 (1) and (2) provides that;

(1) Where a person who would, if he were living, have a
right of action in reSpéct of any proceeding, dies before the
right of action accrde.';, the period of limitation shall be
computed from the first énhiversary of the date of the

death of the deceased or from the date when the right to
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sue accrues to the estate of the deceased, whichever is the

Jater date.

: (2) Where a person against whom, if he were living, a right of
. action would have accrued, dies before the right accrues, the
- period of limitation shall be
- computed froh the date when there is a legal representative |
of the deceased against Whém such proceeding may be
 instituted or from the date when the
right of action accrues against the estate of the deceased,
whichever date last occurs.
Secﬁon 25 (1) and (2) provides that,'
| (1) Where a person dies after a r/gbt of action in respect of
any proceeding accrues to him', the time during which 'an
application for letters of adm/nistrat/on or for probate have |
been prosecuted shall be excluded )’n combuting the period

of limitation for such proceeding.

(2) Where a person dies after a right of action in réspect of

an Y proceeding accrues against him, in computing the period
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of limitation for such _proceecﬁhg, there shall be excluded the
- period of time commencing
1 fromv the date of the death of the deceased and expiring on
the date when there is a legal ‘representat/'ve of the deceased
against whom such prpceeGVng ma y be instituted.
The appellfant and the respondent are in agreement that, the deceased
Mkawa Apolinali Mgandi passed away in 1960 and vthe land was in
| possessior; and dccupied by these spouses, the Appellant and respondent
before the death of Mkawa Apolinali Mgandi.
' Fu_rther,-these spouses-built h0use on land in dispute after the demise of
Mkawa. prever, while the respohdent claim that the land belonged to
_the late brother one MkaWa Apolinali Mgan.di who passed away in on 10t
- June, }196(::), the'appellant claim that the land belongs to the spouses as
~ they bougtit and owned it since 1959 andrdeveloped it by building hou.se:
Which theyél used up to 2016 wh_en their marriage Was dissoIVed, The late |
Mkawa pa:ssed’ away without livirig neither child nor wife.
As per the record, upon the death of Mkawa Apolinali Mgandi in 1960,
* there was. no clan meeting held to Collect and ascertain the deceased’s
-estate andﬁ none of the clan membe'r' ever claimed anything from whoever.
No register of the deceased’s propertiesi The property in dispute was

- ‘under owriership of the appenllant and respondent back-1959 and it has
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| been developéd and continuously used for more than sixty-four (64) years
undisputed‘.

Counting from 1960 when Mkawa Apolinali Mgandi passed away to a year
2022 whenE the respondent filed land application no.3 of 2022 claiming
that, the Ia.nd, belongs to his late Mkawa Apolinali Mgandi, it is clear sixty-
two (62) years passed Without any claim. of ownership by whoever. The
problem came after issue of division of matrimonial landed property upon
dissolution of marriage by the court between the respondent and
appellant who together are very much aware of how jointly acquired,
developed, used and owned the land in dispute for more than sixty-four
(64) years:

.Under the circumstances, one of the questions drew interest is whether
land -application no 3 of 2022 of the DLHT by the respondent filed after
| sixfy-two (62) years claiming that the land belongs to late Mkawa Apolinéli |
Mgandi whjo passed away on 10_th June, 1960 is with‘in time.

Reading the import of -séctions 9(1), 24 and 25 of the Law of Limitation
Act cited herein above, it is clear that, whoever wants to wear the shoes
of the decéased to raise claim for recdvery land belonged to the deceased-
has to do so within twelve years fro_rh the date of demise of the deceased
or the from the date when the right to su'e accrues to the estate of the

deceased, whichever is the later date.
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In this case the time limit against any interésted person écting on behalf
of the ‘deceased commenced on the date of death, as the appellant
without any colour of right continued to develop, Iive, use, own and or
treSpass fdr more than sixty-two (62) yearé without any interruption from
any person from the déte of demise of the said owner the late Mkawa
Apolinali Nigandi who passed away on 1Ot.h June, 1960.

What matters is that the interested person/heir who wants to wear the
shoes of the deceased to recover land on that behalf has to do so within
twelve years from the date of death not otherwise. The appellant and
respondent haye together occupied, dev'eloped, used and owned the
property |n dispute for more than Sixty—twb (62) years from the date of
death of ;the déceased. This cannot -be accepte’d_ either_ under our
customary or Acts of'ParIie'iment. Where were they for the entire period of

more than sixty two (62) yearé?

To allow the respondent’s position to stand on will be like committing a
murder against the surviving perséns, the appellant inclusivé. The law has
by virtue of section 9, 24 and 25 of the Law bf Limitation Act discouraged
such uncalled and unbearable for _behaviour-. of some of the people who

tends to cause discomfort to others in a similar circumstance.
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The resbondeht’s act of filing suit |n a yeaf 2022 after Iabse of sixty—tWo
(62) yeérs from the date of death, is with no iofa of doubt that, Iarid
application no.3 of 2022 before the District Land and Housing Tribunal for
Morogoro Was hopelessly time barred by virtue of sectioné 9 (1), 24, and
25 of the Law of Limitation Act. |
Above all, it is not in dispute that, the disp‘.ute on the ownership of landed
property is a result of order of the Vc_ourt in Matrimonial case no 2 of 2016
to divide such the property which is a matrimonial property of the

respondent and appellant. To deprive the right granted by the court the

respondent through the back door lashed to Primary court applied for -

letter of administration and granted‘throug‘h probate no.6 of 2021 which
also granted locus _stand to file land app]itatjon no.3 Of 2022 in the DLHT,
thence thé preseht appeal. The case seems to have been ﬁ'led out of
grudges foﬂowihg dissolution of marriage 'a_nd order to have matrimonial
properties be divided the Iandedr'pr'operty in dispute inclusive.

Further, Item 22 of Part I to the séhedule of the law of Limifation Act
provides that "Swit to recover land the time limit is twelve

years”

It is a settled law in our land that, issues touching time limit of the matter

.goes to the very root of jurisdiction of the court to determine the
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proceedings before it. Further, issues of jurisdiction have the effect of

making the proceeding and judgement:aAnuIIity.

In Sospeter Kahindi vs. Mbeshi Mashini, Civil Appeal no. 56 of

2017 (unreported) where the court of appeal had these to say;

At this point we would hasten to acknowledge the
principle thaf the guestion of jurisdiction of a court of law
is so fundamental and that it can be raised at an Y time
inc/ud/ng at an appellate level, Any trial of a
proceeding b yé court Iacking requ)'site jurisdiction
to seize and try the matter will bé adjudged a
nullity on appeal or revision. We WQU/G' also stress

. that pa/ﬁes ‘cannot cohfer Jurisdiction to a court or

tribunal that lacks that jurisdiction.”

Also, I wish to borrow the wisdom from'én Indian case of Kiran
Singh and others vs. Chama'n'PLaswan and others, 1954 AIR

340, 1955 ;CSR 117 where the Supreme court of India had this to say;

"It is a fundamental principle well established that a decree
passed by a Court without jurisdiction is a nullity, and that jts
invalidity could be set up whenever and ‘wherever it is

sought to be enforced or reilied upon, even at the siage
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of execution and even in collateral praceedings. A defect
* of jurisdiction, whether it is pecuniary or territorial, or whether it
s in (espect of the subject-matter of the 'action, strikes at the
Ve/y éuthority of the Court to pass any a’écree, and such a defect

cannot be cured even by consent of parties.”

Finally, in the case of Sospeter Kahindi vs. Mbeshi Mashini
(supra) and the case of Richard Julius Rukambura Vs. Isaack
Mwakajila and Another Civil Appeél No. 3 of 2004, where the court

of appeal held that;

"The question of jurisdiction is fundamental in court proceedings
and can be raised at any stage, even at the appeal stage. The
court, suo motu can raise it and decide the case on the ground

of jurisdiction without hearing the parties”,
With the above judicial precedents in minc'l,'I am certain that, the
DLHT entertained the matter With.OUt being clothed with jurisdiction

as the suit was time barred.

The next question is what is the effect_of the proceedings found to

be time barred? -

The .answer is found in section 3 (1) and (2) of the Law of Limitation

- Act which provides that;
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- (1) Sebject to the provisions of this Act, every eraceeding
deser/bed in the first column of the Schedule to this Act and which
is /'net/'tuted after the period of limitation prescribed therefore
oppesite tbereto in the second column, Vshall be dismissed

_ whether or not limitation has been set up as a defence.
(2) For the purposes of this section a ,eroceediﬁg is
| instituted-
(a) in the case of a suit, when _the plaint is presented
to the COU/"L'" having jurlea’/'ction to entertain t/;e suit, or in the
case of a suit before a primary court, when the complaint is
" made or such other action is taken as is prescribed by any
'wr/tten /ew for t/7e commencement of a suit in a prima/y
'cowt,' | |
(b) /h the case of an appeal, When the appeal is ,ereferred
~ either by filing a memo_raﬂdum of appeal or in such other
| manher as may be prescribed by any written law;
(c) in the case of an application, when the application is
made. |
In view of the above legal position, Iahd application no.3 of 2022 before
“the DLHT was a nullity for being time barréd and ought to have been

dismissed. As such, the DLHT had no jurisdiction to entertain it.
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Since, the present appeal emanates from a nullity proceeding of land
application no.3 of 2022 before the DLHT equally this appeal is as well a

nullity..

The second pertinent point of law which attracted more attention before
dealing wi;th the matter substantively is that, the house in dispute was
declared a matrimonial property by Chamwino Primary Court in
Matrimonial cause no.2 of 2016. That was done after grant of divorce
petition between the parties herein. The respondent' was aggrieved
thereof and appealed to the District Court for Mordgoro in matrimonial
appeal no.3 of 2016 and upon héaring the appeal the court éonfirmed
that, the Iénded property fn dispute' was a matrimonial property acqufred
through joint efforts by the parties herein during thefr marriage tenure
with effect from 1959 to 2016 when it was dissolved after having lived

together for more than 57 years.

The decision was not appealed against by the respondent, as such, the
decision by the District Court conclusively determined the issue on

whether the landed property was a matrimonial property or not.

To the contréry, instead of appealing, the respondent decided to apply for
- a letter of administration for appointment as administrator of estate of his

late brother Mkawa Apolonali Mgandi who passed away on 1960. Upon
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being granted lefter of administratio_h in 2021, the respondent started
E a‘ssignment as administrator and included the landed property in dispute
which was conF rmed by the District Court for Morogoro to be matrlmonlal-
property in matrlmonlal appeal no. 3 of 2016 by preferred by the

responden.t herein.

The question is whether it was proper for the respondent to i-nstitute land
application no.3 of 2022 in the DLHT in respect to the issue which has
already been determined by the eourt of competent jurisdiction, the
Chamwino Primary Court and conﬁrmed by the District Court for

Morogoro..

This court finds that, the respondent’s act is uncalled for and is prohibited
by the law. First, by virtue of section 9 of the Civil Procedure Code, Cap.33\

R. E. 2019 which provided that;

No court shall try -an v SUIt or issue /}7 Wﬁ/_ch the matter d)’rect/y and
~ substantially in /Eéue has been;a?fect/}/ and substantia//y in issue in
a former Suit_ben/veen the same. parties or between parties ur7der
Whom they or any of them c/a/m./it/gat/ng under the same t/t/e ina
court Competent to try subh subseqUeht suit or the suit in which
such /Ssue has been subseqUent/)/ raised and has beén heard and

finally decided by such court
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Sinte, the partie_s.in matrimonial case.no. 2 of 2016 wére thé same, the
- property in dispute was the same and the disputé was conclusively
determined by the court with competent jurisdictibn-, then_land ap_plication'
no.. 3 of 2022,of the DLHT was res judicata’ égainst matrimonial case no.
2 of 2016 under the above cited proviéion of the laW.

Gﬁided by the position in the case of Hémisi Mohamed (as the
administrator of the Estate of the late Risasi Ngawe) vs Mtumwa
Moshi (As the Administratix of ’i‘he Estate of the late Moshi
Abdallah) Civil Appeal no 87 of 2020, Court of appeal of Tanzania at Dar-

es- Salaam, where the court stated that;

"While the matter had already been decided by the primary
court in the decision which is intact, the appellant was in

//ben.'y to challenge that decis/on before the District Court.”

In the case of Mzee Omarl Mzee vs. Mwanamvua Rashid %(a%andl,
Civil Appeal no. 301 of 2021 the court of appeal of ZanZIbar observed that
division of matrimonial assets should be dealt by the court having

jurisdiction on matrimonial causes.

The respondent’s remedy in the circumstances was to appeal against the.
decision by the District Court for Morogoro and not to initiate a new
~ proceeding.
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Worse still, there was no heir of the estate of the late MkaWa Apolinali
Mgandi who at point in time cleimed for ownership of the said house or
part of the landed property for the entire of sixty-two (62) years from
derﬁise of fhe late Mkawa. |

Based on the conduct by the respondent, including the act of shifting a
geal post and forum shopping by filing pro‘b.ate no.6 of 2021 and later .
Iand‘application no.3 of 2022 to fight for similar rights which has already
determined by court of the competent jurisdiction, the respondent being
emerged the loser in the battle, in my view, that act was married with evil
spirit against the appellant. The respondent seems to have taken oath
that at all cost, he must win the battle. Against all, the second step was
time barred as resolved in issue No.1 hereih above.

Following fhe decision in Matrimonial appeal no.3 of 2016 by the Di'strict-
Court for Morogoro‘whi_c_h conﬁfmed the decision by the Primary Court of
Chamwino, whoever dissatisfied the're01c ought to have appealed against
and not otherwise. The respondent who emerged the loser did not appeal.
The respondent missed the boat as he did not correctly pursue for what
he was required by the law. As such, the decis_ion by the District Court for
Morogoro in Matrimonial Appeal No. 3 of 2016 still stand. Here we have

the respondent fighting for himself and at the same time fighting for the
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deceased’s estate for his benefit as there is nd heir. The deceased left

neither wife nor child.

The court of appeal had once faced with the same situation in the case of
Hamisi Mohamedi Mtumwa (as the adminfstrator of the Estate of
!ate-RISASI N'GAW'E) vs. Mtumwa Moshi (as the administratrix of
estate of late MOSHI ABDALLAH) (supra) where the land subject of
the dispute was granted to the party through probate cause and later the
other party filed the land suit and the court of appeal_had the follbwing to

say;

"We are of the ﬁrm view that, although fhe District Court and
the High Couh‘ advised the appe//ant tq file a civil suit to claim
the suit .properl)_/, the decision of the Primary ‘Cour: was
still kintact having not been reversed by any higher

court.”

Based on the position by the Court of appeal in the afore cited case, it is

with no iota of doubt that, the DLHT had no jurisdiction to register and

~ entertain land application No.-3 of 2022.

By way of obiter dictum and notwithstanding'th'e above position, this court
decided to look into the merit of the appea_l in-Which its really dispute is

on ownership of the landed property.
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Ownership of land can be proved through various means, these are, one,
allocation by Government authority, two, inheritance, three, purchase,
four, adverse possession, five, clearing of unoccupied bush, six, gift, and

seven, allocation from matrimonial properties.

In land application no. 3 of 2022 of the DLHT, the applicant (the
respondent herein) was required to prove strictly; ome, that the suit
premises belonged to the late Mkawa Apolinali Mgandi, two, how the land
fall ihto the ha_nds of the respondent and appéllant, three, if the land
belonged to the late Mkawa then under which terms Was it given to the
appéllant and respondent, four, who devéloped it and under which terms

if the land belonged to the late Mkawa.

The evidence on record shows thét} ﬁr.?;t, the appellant and respondent
were marfied and lived together from 1959 to 2016 When their marriage
was dissolved via Mat'r.imonial cause no.2 of 2016, second, that the
appelvlant and respondent developed the land by building houSe in dispute,
used, éwned and lived therein throthout their marriavge, third, that the
dispute arose after divorce in 2016 in particular on division of matrimonial
| prbpe'rties: whereby fhe réqundent claimed that, the land in dispute
beIOng_ed to his brother the late Mkawa Apolinali Mgandi and that the land

was allocated to the respondent immediately after marriage on condition
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that, they continue to use it but it shall remain the property of his late
brother Mkawa, four, that the appellant who participated in the
development of the same has never been told the same at any point in

time but only after divorce.

To start with, it is trite law that, whoever desires any court to give

judgement as to any legal rights or liability dependent on the existence of

-~ facts which he asserts must prove that those facts exist. This is echoed

by sections 110, 112, 115 of the Law of Evidence Act, Cap 6, RE 2022.
Section 110 provides that;

(1 ) Whoever desires any court to give judgement as to any legal
right or liability dependent on the existence of facts which he
- asserts must pfo ve that those facts exist. |
(2) ‘When a person is bound to prove the existence of any fact, it is
- said that the burdén of proof lies on that person.” -
Section 112 provides that;
"The burden of prbaf as to any particular fact iiés on that
. person who wishes the court to beliea/ee Vi exisience,
| un/ess it is proviaed by law 'that the pfoof of that fact shall lie on
. any other person. .

Section 115 provides that;
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“In avil proceedings when any vfact /s especié//y within
the knowledge of any person, the burden of proving

that fact is upon him.” |

| Courts ha\}e, given special consideration to some df the civil suits and
placed them under strict proof by whoever desires any court to give
judgement as to any legal right or Ii»ability depéndent on the existence of
facts which he asserts. In such special cases, the proof has been settled
to be strict. A good example is on civil cases fqr claim of special damages.
Reference is made to the case of Bamprass Star Service Station
Limited vs. Mrs Fatu'ma Mwale, [2000] T. L. R 390 where Mr. Justice

Rutakangwa as then was had these to say;

"ff is trite law that spebia/ damages being ”except/ona/ n

| their charactef” and Wbich may consist of "off-pocket
expenses and loss of earnings /ncu_rfed down to the date
of trial" must not only b_é claimed speciﬁcally‘but

also "strictly proved”.

Further in the case of British Transport Commission v. Courley -

' [1956] AC 185 at 206 where it was held:

"In an action for personal injuries the damages are

always divided into two main parts. First, there is what is
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referred to as special damages, which has te be
- specifically pleaded and proved. This eansists of
aut-of-po;:’(et expenses and Jjoss of earnings
incurred down to the date af the trial aha' is
~generally capable of substantially exact
calculation. Secondly there is ger?era/ damages which
the law implies and is not specially pleaded. This includes
compensation for pain and suﬁ‘er/ng_ and the like, and, if
the injuries suffered are si/ch that as to lead continuing
or permanent d/'sab///f% compensation for loss of earning

power in-the future.”

This court has in @ number of authorities principled 'that, proof of
ownership of land must be. strict. The rationale behind is rooted from fhe
land . being sensitivity asset for every creafure in this world and
mushrooming conflicts on land which has gone to the exfent of causing
berea\rements. In the case of Ramadhani Rashidi Kuhuka Vs. Jela
Maiko Meja And 44 Others, Land CéSe No0.25/2022 this court had

this to say;

"The property involved being /end which /'3 peculiar and

sensitive one, jts Owﬁersh/p must be proved strictly. In other
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words, there must be suﬁ%/_'ent ev/dénce to prove ownersh/;o
strictly.”
Placing standard of proof of ownership of land on balance of probability
like any other civil suits, regardless of its sensitivity, ongoing conflicts and

frauds will be reducing efforts to carb such problems on land matters.

In thé present appeal, the respondent who was the applicaht in land
application no.3 of 2022 of the DLHT did not produce any document
provihg that; one, the land in dispute belonged to the late Mkawa
Apolinali Mgandi, twao, that the Iahd was allocation to the reépondent by
| MkaWa Apolinali Mgandi-, three, no proof of the terms accompanying
alldcation of the said land to the appellant and»respondent including that,a
it was given \Nith conditions that they develop, live er the entire and
return back to the late Mkéwa, Apolinari th passed aWéy-in 1960, fohn
ther_é, is no proof as to when the respondent and appellant were given
such land and five, there is no proof if at all the land was developed by
the late Mtkawa Apolinali Mgandi

At the trial tribunal the respondent testiﬁéd that t:lan members agreed the
land to be clan land and be used by all the ‘clan'membe'rs. However, there

~ was no any evidence to prove this fact.
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At the DLHT, the prayer was that, the respondent be declared the lawful
'o'wner of the land by virtue of being the administrator of the estate of his

late brother Mkawa Apolinali Mgandi.

As per evidence on record, it is undisputed fact that, the appellant and
respondent were husband and wife until the dissolution of their marriage
~in 2016, further they used to live in the suit premises for more that sixty-

two (62) years.

The dispute lies as to whether the suit premises is the matrimonial
property?
- In my view, “matrimonial properties” can be defined to mean;

"a total number of assets and liabilities cbnjoint/y acquired and

created by 5p0u5é5 during existence of marriage with view Of '
' secdring matrimonial | prdperi‘ieé, inc/udihg any activity done by
| either spouse directly or indirect in contribution thereto, but in

exclusion of all assets and /iab///'t/'és acquired or created before |

the date of union as spouses, unless there is an agreement

‘that, such properties and liabilities shall be part thereto.”

From the evidence of the trial tkibunal; throughout their marriage life it
didn't came to the appel'lant knowledge that, the disputed land belonged

to another person other than the respondent and appellant. As such, the 1
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appellant conjointly participated towards acquisition and development of
land, thence the house in dispute. The respondent did not refute that fact
that they acquired, developed, lived and owned the landed property with

the appeliant. This confirms that, the appellant has stake on it.

The trial tribunal decided in favour of the respondent based on the
evidence adduced before it, the question is whether the evidence before

the trial tribunal proved ownership of the land.

Apart from oral evidence relied by the respondent he tendered evidence
to prove that the land belonged to his late brother Mkawa. At the trial
~tribunal, the respondent tendered receipts of payments which read kodi
' ya jengo for the year 2003, 2004,2005, 2006, 2007, 2008, 20009,
2010,2011,2012 and 2014 and the nroperty tax demand note of the year
2011' which- were marked collectively as exhibit ‘P6; also there was
exhibit P1 collectively chtained property rate demand note for the.year
2016/2017, pro‘perty rate. demand note for the year 2018/ 2019 and |
CRDB receipts. All those exhibits bear the name Mkawa Aporonal and
Aporonal Mkawa. However, all of them reflect different plots, as plot no.
.1366/CH and plot no. 178/CH whereasl the house in disnute is at plot No. N

179.
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Ownefship of land cannot be proved by property tax receipts referred to
Exhibit P6 and Exhibit 1. Further, the said exhibit made reference to as

plot no. 1366/CH and plot no. 178/CH and not Plot 179.

There are things, there is no direct evidence suggesting that the receipt
reflect the land in disputé or have any cohnection_ with the land in dispute.
That being the case there is no cogent reason to support the claim by the
respondent that the land in dispute belonged to the late Mkawa Aporonal

Mgandi. -

Additionally, the clan meeting held in 2021 was conducted in exclusion of
‘the appellant who had worn two cases against the respondent in respect
~ of the same pro’perty. The clan meeting _had the effect of oyerturning the
decision of matrimonial cause no. 2 of 201‘6 and Matrimonial appeal no.3
of 201‘6 thus such evidence of the meeting was illegal and ought not to

have been acted upon by the DLHT.

In the case of Mzee Omari Mzee_vs.Mwanamvua Rashid Kilindj,
Civil Appeal no. 301 od 2021 the court of appeal of Zanzibar obsérved that
division of matrimonial assets should be dealt by the court having

jurisdiction on matrimonial causes

Regarding ground five and based on the above legal principle, this court

reiterate that, since the Primary Court and District Court had already dealt
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~ with the matter, .conelusively in Matrimonial case no2 of 2016- and its
appeal no.3 of.2016, then there was no door for the DLHT‘ to deal with it.
The decision by DLHT works as reversal decision of the decision by the
Primary Ceurt and District Court decided in matrimonial cases ef which
they are vest with. DLHT chairman acted without due adherence of rules |
of the game in trying in cases whieh he had knoWIedge that it Was dealt

by other court in other way. This is uncalled for.

It is,ev.ident that, the house which was:given to the appellant has been
the subject before the- Primary court and District Court and DLHT and this
court as well. However, the order distfibuting the house to the appellant
has not rbeen reversed in any Way by the court of competent jurisdiction
discharging matrimonial, proceedinge. | The order which confirmed
distributing of house to the appellant is final and conclusive and conferred

ownership of the said house to the appellant.

Having said all, I arh therefore holding that, one, Ia.nd application no.3 ef
2022 was time barred thus contravenihg_section 9(1), 24 and 25 of the
Law of Limitations Act, Cap 89 R.E.2019 and that DLHT lacked jurisdiction
to adedicate it and fwo, the District Land and Housing Tribunal h-ad nok
juri_sdictio_lj,to register and entertain the» dispute which had already been

determined by the court of competent jurisdiction. via matrimonial cause
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no.2 of 2016 and matrimonial appeal no.3 of 2016 both of which confirmed
distribution of the house in dispute to the appellant. These two points of

law disposed the appeal before me. The rest was just an obiter dictum

In the result, I hereby allow the appeal on the afore stated reasons,
reverse the decision of the Distr'iCt Land and Housing Tribunal for

MOrogoro in land application No. 3 of 2022.
The respondent is condemned to pay costs of the appeal.

IT IS SO ORDERED. - ;

DATED at MOROGORO this 11" Aygust, 2023.

2023.
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