THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA
(DISTRICT REGISTRY OF MOROGORO)
| AT MOROGORO

LAND APPEAL NO. 91 OF 2022
(Arising from the Judgemént of the District Land and Housing Tribunal for-Morogoro in Land Appeal

No. 96 of 2021, originating from Ward Tribunal for Kibuko in Land Dispute No. 01 of 2021)
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This is a land dispute involving blood relatives concerning a piece of
land’ which: the’ ériginal owners have rested in peace-but-thé"strviving

kinsmen are in tag of war over those deceased persons’ pieces of land.

nd:in. dlspute is located in undisclosed village within KIbUkO ward
wnth'm the. dIStrlCt and region of Morogoro. Further accordlng to the

records the area of dlspute is a Ya an acre within three acres. of Iand;@It

is dlsclosed further that the dlsputants were born and grew in the same




t":li"s'pute--erupted when one of the appellants put bricks in one pa‘rt of the
came up fully armed to defend such piece of land equrvalent to % of
acre ln the vrllage at Kibuko ward. L

Maybe T should briefly explain briefly the relatlonshlps of the
dlsputants Accordlng to the available records, the dlsputants have been
llvmg, built" their houses and using their family land for more than 60
years ago ‘and to date are still living therein. Abdallah Mohamed is the
father of the appellants who welcomed the respondent |nto hlS famlly
Iand and together l|ved therein for all those years peacefully Even after
h|s i
respondent called Hadlja Rajabu when died was buriéd" thereln Tatu

f,

~dem|se ln'year 1981 he was buried therein. The mother of the

Abdaliah- Muhami was buried therein. That the area has seven houses
among them two houses are occupied by the respondent “The rest are
occupled by the appellants and another house is occupled by a
grandchlld called Abdallah Suguru. Those houses are sald to haVe been
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'?'fAll" hose facts -are undisputed- by whoever. Thus the learned
advocates for dlsputants one advocate Niragira for the appellants and
Abdul Bwanga for the respondent on 9/6/2023, asked thlS court for

' "f to try to reconcile the dispute as the dlsputants were bIood

relatlves and the land in dispute is a family/clan land. When the appeal
was called for recordlng their settlement on 19/6/2023, both advocates
were frustrated by refusal of the respondent to settle the matter
amlcably, thus thlS court fixed a date for hearing. | o

On the hearlng date, both advocates and their cllents agreed on
the facts narrated ‘above, However, advocate Niragira for the appellants




challenged strongly on the allegations of locus standi that none of: the
dlsputants petitioned for letters of administration of the deceased
Abdallah Muhami. Added that the issue of adverse possessron does not
apply to family land by family member. Rested by a prayer that the
al:)peal be allowed and the whole proceedings of tribunals be nullifi ed
| In turn the learned advocate Abdul Bwanga briefly submltted that
the respondent has been living in the suit land for more than 50 years.
That the respondent owns 3 acres but the land in dispute is ¥ acres of
the total iand owned by the respondent. Further admitted that there“was
6" probats for the deceased estate. Therefore, even the“dééision of the
ward trrbunal ‘was nulllty, because none of the dlsputants had locus
stand/ | R
From the outset, let me admit that land disputes know no"faMily,
relatives, clan or nationality. We have seen many wars are related or
|nvolves land Even most national conflicts arise from ownershlp of land
But what |s land7 In our laws, both Land Law Cap 113 and the V|llage

Land Act Cap 114 all carry similar definition in sectlon 2 as quoted
hereunder <

S Sectlon 2 "Land includes the surface of the earth and the )
earth below the surface and all substances other than minerals
- and petroleum forming part of or below the surface, things

| naturally growing on the land, buildings and other structures" N
permanent/y aﬁ'xed to or under land and land covered by
S Water” - ” R
The same def‘ n|t|on is provided for in the Village Land Act. However
|n srmple terms land include all fi xation permanently therern save for
the exclision of minerals or petroleum, the rest are part of land. The
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best-known Latin maxim of Quicquid plantatur solo’solo cedit meaning
what is attached to land is part of land, or whatever affixed to the SOl| is
part of the soil, however, in our laws the principle is modlf'ed by
excluding minerals and petroleum. R

' Under the same section 2 of the Land Act which is similar to
Village Land'v"Ac't, defined unexhausted improvement is anything or any
quality permanently attached to the land directly .resulting from the
expenditure of capital o labour by an occupier or any person acting 6
his* ‘beh’a'll’i’?""“'and increasing the productive capacity, the "E'jtilfﬁ/ “the
sustalnablllty of its environmental quality and includes treés;” standlng
crops and growmg ‘produce whether of an agricultural or hortlcultural
nature "More lnterestlngly is the definition of building as known by our
land laWs ‘that means any building or other structure’ made oF
assembled on in or‘under any land and includes the Iand on, “|n Or under

Wthh the burldlng or structure is situate. ‘
Havmg those definitions and explanations in mlnd the'qi"iestlon
capable of determlnlng this appeal conclusively is whether the appeal is
merlted and worth being considered by this house of Justlce Due tothe
undlsputed facts narrated above, and based on the submlssrons of the
learned counsels when compared with the decision of the two trlbunals
the followrng is ObVlOUS First, the land in dispute lS a famlly land

where several houses are built therein and several other graves are |n
there second the area of dispute is not 3 acres rather is a 1/4 an acre
where the appellant did put some bricks for building a permanent
house th|rd none of the disputant has locus standi, in terms of belng a
holder of Ietters of administration of the deceased estate; fourth the

dlsputants are relatlves who have lived together for more that 50 years




fifth, the houses built therein are seven which were built more than. 15

years. égo-;; thus the principle of adverse possession cannot apply in‘a

family or clan land which has unexhausted improvement as:discussed
above.;._ Sixth, the appellants though raised five grounds of appeal,‘ 'ibut
upon verifying on the real issue in dispute, advocate Niragira abandoned
aII grounds and argued as narrated above. Even the learned advocate
for respondent did not respond and argue on those grounds of appeal
father-conceded to what his fellow learned advocate submltted |

Havmg those ‘undisputed facts in mind, yet the questlon remains,
vihether thig appeal is merited for determination by this* &oure?” The
ariswer to this’ question, goes to the root of the matter ‘tsalf”if" fact
after perusmg inquisitively on all records from the ward tribGnal” to the
dIStI‘ICt Iand and housmg tribunal, I find the whole trials were mlsplaced
and were found on mlsapprehen5|on of real issue in dispute: There isin
fact no. dlspute rather parties were misguided, mlsapprehended and

mrsadwsed on the reaI issue. This court is at least satlsf‘ ed as above

exhlblted that both lower tribunals acted wrthout _]Ul‘lSdICtlon as the
plalntlffs had ho Iocus standi. The law is clear that courts wrlI have no
Jurrsdrctron over any matter whose claimant lacks locus standr see the
cases of Lu1una Shubi Ballonzi Vs. Registered Trustees of
Chama Cha Mapmdum [1996] T.L.R 203, Ally Ahmad Bauda
(Admmnstrator ‘of the Estate of the Late Amma Hussem
Senyange) 'Vs. Raza Hussein Ladha Damji and others, ClVll
Appllcatlon No .525/17 OF 2016, CAT at Dsm and Ge.rvas
Masome Kulwa Vs. The Returning Officer and Another [1996]'
T L. R 320 And |n the case of Registered Trustee of SOS Chlldren s
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Villages_ Tanzania Vs. Igenge Charles & Others (Civil Applli'ca)tib'h
426 of 2018) [2022] TZCA 428, the court ruled inter alia thus: - _
"In the premises, a person whose rights or rigﬁt has ,ebelen
infringed by another person can seek before the couft a
remedy or relief either personally or through an authorised
agent Obviously, this is not the case on matters tauching
pub/ic interest litigation. In addition, if a person who brings
~action has no locus standi this puts to question the '/'sssiuei"”'of'i"'
‘the jurisdiction which must be considered at the earliest, be it '~
by the parties or the court itself.” "
The SOS Children’s case is not much far from this at hand'and the
rule applies equally in our case. Since none of the disputant _hés’ locus
standi over the family land originally found by the deceased, it means
the whole struggles from the ward tribunal to district land trlbunal are
nulllty hence nullified forthwith. This court having studied the nature of
this dlspute IS of the hope that compulsory mediation may be much
useful and frmtful if resorted to by the parties with bonafide intent.
HoWever, if any of the parties intends to continue with thls dlspute
to litigation, should first acquire locus standi before commencmg any
dlspute in the court or tribunal. Otherwise, this appeal is merlted and
same is aIlowed Each party to bear his/her own costs. |
Order accordlngly.

Dated at Morogoro in C his»7" day of August, 2023.. ..
> P. 3. NGWEMBE
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Court: Judgment delivered at Morogoro in Chambers on this 7t day of

August, 2023 in the presence of appegllants and in »the absence - of
Respondent.

A.W. Mmbando
DEPUTY REGISTRAR
07/08/2023

Court: Right to appeal to the Courf of Appeal explained.

’fi?/%‘\'w' Mmbando
@ EPUTY REGISTRAR
. 07/08/2023



