IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL No. 16 OF 2022
(Originating from Land Application No. 14 of 2022 from the District Land and
Housing Tribunal for Katavi at Mpanda)
AUGUSTINO METHEW MBALAMWEZL......cncsnsisierssersars APPLICANT
VERSUS
MARY PETRO MGOLOKA.......ceveusernes seesssessissssisisenese. RESPONDENT
JUDG MENT

04/05/2023 & 21/08/2023

MWENEMPAZI, J.:

This is a second é[ﬁj;_.peal tq_-;{;iﬁth_i_s-':E'b;yrt,"w'hereas- the appellant had

before appealed .agai':::":'&"' he dedision ofthe same District Land and Housing

Tribunal for Katavi at Mpanda.(trial tribunal) in Land Appeal No. 22 of

nd, my learned brother Honourable Judge Mkeha ordered that the

trial tribunal's Judgment to be set aside, and pushed the matter to where it
stood on tl " day of December, 2019, and that the same is to proceed
before a distinct chairperson and new set of assessors with a visit to locus

in quo.

Thereafter, the trial tribunal again declared the respondent as the

rightful owner of the disputed land and in so doing, again, the appellant



herein is aggrieved by that decision of the trial tribunal whereas, the
respondent (as an administrator of the estate of the late Petro Nicholaus
Mgoloka)} had sued the appellant seeking declaration that the disputed land
is the property of Petro Nicholaus Mgoloka’s family and also vacant

possession of the same,

Attempting to turn the tables; the 'appellant had ﬁled this appeal to
this court which consists of seven (7) grounds in which I fmd best to

reproduce for ease of reference. The g unds are:-

1. That, the trial tribunal erre /awg"bx._{__dec}dfhb in favour of the

respondent who falled to prove ownershfp over the disputed
land.
2, That the ma trfbuna/ erred :at law and fact by giving its

]udgment in ._avou o"_.-;g;;the respondent despite giving conflicting

ewdence regardkng the date and vear the appellant is said to

have-'e;g.._;_(gq.e%the suftiand.

3. That, the trial tribunals judgment is not maintainable for its
failure to observe the directives ordered by Land Appeal No. 22

of 2020.



4. That, the trial tribunal judgment is not maintainable by its failure
to observe the rules governing visiting locus quo.

5. That, the trial tribunal judgment is not maintainable by its failure
to recognize the Appellant’s long occupation over the suitland,

6. That the trial tribunal erred at law by deciding in favour of the
respondent who together with her W!Z'HESSES‘ faf/edto point out
the area/amount of the suitland nef__i_“f_?er- ftsboundarfes

7. That, the trial tribunal erred a_t_._law_ by ﬁ."s act of recognizing the

Appointment of the resporck asthe administrator of the

estate of the late Petro N. Mgoloka which was made by Mpanda

Urban Primary_Court, a court which had no jurisdiction as the

Whereasthe appellant prays for this court to pronounce the

Judgmentmhts favour, and allow this appeal with costs.

On the date of hearing this appeal, the appellant had no legal
representation and so he fended off for himself while the respondent

enjj_oy.e'd the legal services of Ms, Sekela Amulike, learned advocate..



Nevertheless, both sides had agreed on dealing with this appeal by way of

written submissions, a prayer which was granted by this.court.

On that basis, the appellant submitted first that, the standard of
proof in civil cases lies upon preponderance of probability but in this case
the Respondent failed to prove ownership over the*i--jd_i__gputed land and he
cited section 3(2) (b) of the Evidence Act ('Capff@;;_.ﬁ_ R.E. "2'0'22_) which states

that

"In civil matters, mc/udmg matnmanfa/ g causes and maltters, its

existence is estab/:shed by a preponderance of probabf/fiy

He then added that, ectionl df?r-.'the Evidence Act (Cap 6 R.E.

2022) states;t__ha.: Ve,

“( 1) Whoeve '-"-des:res any court to give Judgement as to any

/ega/ nght s /fab;/fty dependent on the existence of facts which

he -as_s_erts mggt_ prove that those fact exist.

(2) When a person is bound to prove the existence of any fact, it

is said that the burden of proof lies on that person.”

The appellant proceeded that, Evidence Act, under section 115

pronounces and he quoted,



"In civil proceedings when any fact is especially within the
knowledge of any person. The burden of proving that fact is

upon him. ”

The appellant therefore concluded as far as the 1% ground of appeal
is concerned that; in civil proceedings the burden of proof lies upon the

plaintiff,

Submitting for the 2" ground of appeal the appellant submitted that

the respondents claim stated that the" :__::_:ppellant Invaded the disputed land

in 2018, but in her testrmony as SM1, she testrﬂecl that the appellant

invaded the disputed | d |n the year 2007 He insisted that, this

contradictory testlmony.._;.__s t .iishow in what manner the Respondent is not

certain to. what she Was alleglng before the trial tribunal.

The appeilant’s arguments in support of the 3 ground of appeal was

that, on:"__he 23t day of December 2020, this Honourable court ordered the

trial tribuna *é?;-ifﬂ_udgment to be set aside, and the matter was pushed to
‘where it stood on the 02" day of December, 2019, and that the same is to
proceed before a distinct chairperson and new set of assessors, in his view

these orders were not complied with by the trial chairperson as ordered by

this court.



He then stressed further that, as per section 43 (1) (a) of The Courts

(Land Disputed Settlements) Act. Cap 216 R.E 2022. Which provides that;

"In addition to any other powers in that behalf conferred upon
the High Court, the High Court (Land Division) shall exercise
general powers of supervision over alf Dfstrfct%;a{zd and Housing
Tribunal and any at any time, call for-and inspect, .'tﬁe records of

such tribunal and give directions as it considers necessary in the

Interests of justice, and all suel fbuna/ssha//comp/y with such

direction without undue de/ay

Therefore, the appef[:lant under this ground of appeal is urging this
court to allow this appea[ avn.?’thex trial tﬁbunal did not adhere to the orders

of this court mLa ndAppealNo 22 of 2020.

round of appeal, the appellant submitted that,

g for the 4™
wheng'r}gi___talks about Locus in Quo, it means that the place in which the
cause of a't.::_'t'I:On arose, of where anything is alleged, in pleading, to have
been done. Thus, any party to the dispute has the duty to show his
boundaries and boundaries of the neighbours. and physical features on the

disputed land.



The appellant then referred me to the case of Avit Thadeus
Massawe vs Isdons Assenga, Civil Appeal No.06 of 2017 (I assumed
it is unreported as he did not clarify), in which this case had circumstances
justifying visits to Locus in Quo are listed as follows, and the appellant

quoted;

"1. Courts should undertake a Visit to thé:x.Locus ;h'Quo where
such a visit will clear doubts as to: the accuracy of a pfece of |
evidence when such ewdence 5 m COHﬂ!CZ‘ Wfi'h another

evidence.

ws;ttoLocus in :'Quo in land matters
includes /ocatféﬁ??:af the: d;'.s'puted?f?and The extent, boundaries

and boundarfes ne;'gﬁﬁbur .and. physical features on the land.

3 ina /and dfspuz‘e Where it /s manifest that there is a confiict
in survey p/ans and evidence of the parties as to the identity of
the /and:-s_msz-.dfspute, the only way to resolve the confiict s for

the court to visit the Locus in Quo.

4.The purpose of a visit. to Locus in Quo is to eliminate minor

discrepancies as regards the physical condition of the land in



dispute, It is not meant to afford a party an opportunity to
make a different case from the one he led in support of his

claims.,”

It is the appellant’s consideration that, in this case at hand the trial
tribunal acted differently, that respondent could not:show the boundaries
whereby nothing she did in part of size of the disputed land nevertheless
failed to mention the neighbours, that there was a contradiction as to the

actual size of land in dispute.

The appellant did not end there he proceeded by submitting for the

appellant is the ori ma'l_z.arew. -

fth_e dlsp_ute'd land through customary way,
that the Or'iéfim_al status of ‘the dl_spatefd land if at all she denied the

appellant to be thelawful original owner.

ﬁé;gubmitte* Urther that, his evidence of ownership is unchallenged

as held bythe ":éil'.'tribunal and therefore established that the appellant
was the original owner of the disputed land, under deemed right of
occupancy @ way back in 1994. He added that, the law is settled under
section 3 (I) (g) and section 34 (3) (b)(iv) of The Land Act (Cap 113 R.E.

2022) and he quoted,



"That a person occupying land shall be full compensated for Joss
of any interest in land and any other losses due to the

Interference to their occupation or land use.”

The appellant added further that, similarly in the case of Attorney
General vs Lohay Akonaay and Joseph Lohay (1995) TLR 80 where

the Court of Appeal held that;

"Customary or deemed rfght m /and thougb by tbefr nature are
nothing but right to occupy and use the /and are nevertheless
real property protected by the prows;ons of Article 24 of the
Constitution of Th United Repub/fc of Tanzania and their
deprfvatfon of a. cﬁétomary or ~deemed right of occupancy

Wfthout fa:r c:ompensatfon is prohfbfted by the Constitution.”

As far";éfzub he5 _._;_.groﬁ dof appeal is concerned the appellant winded

up that _;UIdEEd by the above decision, it is evident that the owner of the
custormary rtght of occupancy has equal status with granted right of

occupancy.

On the 6™ ground of appeal, the appellant submitted that when the

respondent fails to identify the boundaries governing the disputed land the



court or tribunal decides to conduct a visit to the Locus in Quo. That, there
are certain guidelines and procedures which should be observed to ensure
fair trial. He added that somie of these procedures were articulated in the
case of Nizar M.H vs Gulamal Fazal Jan Mohamed (1980) TLR 29

where it was held that;

"When the court decides to conduct a st{t.:at the Locus in Quo
must attend with the parties and fh&'ﬁ' advocates If any and with

much each witness as ma y have £ tnj/ n that partfcu/ar matter,

when the court re-assemb/es in t court room all such notes

should be read out to the partfes and their advocates and
comments, amendments or ob]ectfons called for and is

necessafy mcarporated Wftness ‘then have to give evidence of all

:-the y-are re/evant and the court refers to the notes
" in order _}ds-}iquér_s_;tgnd or relate to the evidence in court givern by
W)’fﬂggs@s Wetrust that procedures will be adapted by the court

in future.”

After the citation above, the appellant then insisted that different

from the matter at hand, the trial chairman did not make any findings on

10



the disputed fand but rushed to conclude in his decision from vacuum that

the respondent is the owner of the disputed land.

Submitting for the last ground of appeal, that is the 7™ ground, the
‘appellant submitted that the jurisdiction of the Primary Court in Probate
and Administration of Estate is as provided in the provisions of Paragraph 1
(1) to the fifth schedule of the Magistrates’ Courts Act [Cap 11 R.E. 2022]

and he then quoted the provision as herein that;

"The Primary Court can appofnt _ nAdmmlstrator where the law
applicable to the admfnfstratfbn or distribution of the succession

to the estate s customary /aw ar Is/amfc law and that the

me f his or” ”er death had a fixed place of

abode Wi _f_?fn the /_oca/-?f;mfts- of the court’s jurisdiction.”

He .then p.r.e.c.eeded”that, it is clear from the records that the
respondent was appomted to be an Administrator of the estate of the late
Petro NECO|8US‘-'.-:'M_.90|Oka. by the Urban Primary Court -of Mpanda, and that
was in September, 2018. That, while the proper forum for her to be
‘appointed would have been at Inyonga Primary Court of Mlele, and in that,
the appellant believes that the Mpanda Urban Primary Court had no

jurisdiction to appoint the respondent as the Administrator.

1



After he had concluded his submissions, the appellant invited this

court to allow his appeal in its entirety with costs.

In reply, the learned counsel for the respondent submitted that
starting from the 1% ground of appeal, that the respondent amplifies that
the appellant failed to prove his ownership on the suitland on balance of
probabilities as envisaged by quoted Section 3(2)(b) Of'-‘the Evidence Act

Cap 6 R.E. 2022 and also Section 110 of the_samé’-i;Act. o

She the added that, even |n the appellants submission in chief, he

failed totally to establish hlsf-z_-_ownershlp tnstead he dwelt on quoting the

sections of the law whlchi;-- were not the dlspute before the trial tribunal.
That, the dlspute in the trlal trlbunal sattsf‘ ed itself that the Respondent in

her capacity as admlnlstratrlx of the estate of the late Petro Mgoloka

proved the owners '_ip{'ln the: balance of probabilities. Ms. Amulike urged this

court t_e_______upheld the_g:::j;r:a]'"-trlbunaI s standing.

proceeded by submitting for the 2™ ground of appeal,
that the respondent narrates that there were no any grave contradictions in
the trial tribunal which went to the root of the matter. To emphasize on her
point, she referred me to the case of Abel Adriano and 2 Others vs

Republic Criminal Appeal No.184 of 2017, HC (T) Iringa (Unreported).

12



Thereafter, she added that, moreover the said contradiction was not cross:
examined by the appellant in the trial tribunal and hence the appellant is
precluded from raising the same in the appellate stage. She again referred
this court to the case of Dar es Salaam Water and Sewerage
Authority vs Didas Kameka and 17 Others Civil Appeal No.233

Court of Appeal of Tanzania, DSM (Un'repor;ed').-P-_age‘-9_‘._

Coming to the 3™ ground of appeal, Ms. Amulike responded that the

directions given by this Honourable:'*‘-‘court on Land appeal No. 22 2020

(Honourable Mkeha-J) were dully{'comphed W|th by the trial tribunal as the
tribunal conducted a Iocus |n quo Wlth the presence of new set of assessors

as directed, that the appellant has falled to demonstrate which directions

were not complledf=""?'W|th and ‘that;” zt is not the duty of the court to
formula_te--pai__r_:ty-5:--.q_as_e-;---’I'-h_e____l_earned counsel insisted by quoting the holding
made:in the ca"_?se_;;;-._pfﬁa[}(a Saidi Salumu vs Mohamedi Saidi [1970]

HCD No.95 where Hamlyn, J. underscored that, and she quoted;

(1)'T fully agree with the opinion of the District Magistrate that jt

/s a party to present his or her own case to the Court and not for

the Court to make a case for the litigant. In the instant case, the

‘woman made certain allegations against her husband, merely

13



relying upon the evidence which she herself gave; she called no
witnesses to support her complaints, and therefore, because the
trial court found such evidence did not suffice to establish the
facts which she allegea, the woman appeal contended that it
was the duty of the court to call corroboratory evidence. This
clearly is not so, and the litigant should __producé what evidence
there is to establish her case. It is on/y rare/y that a cotirt will, of
its own motion, in cases such as thfs seek to clarify as issue by

requiring an additional 'Wftnegs_, ”

Ms. Amulike then underllned that relylng on the precedent above as
she cited, that this Court could hever: guess ‘which. of the directions were

not complied as--the a_ppellant_hlmse.lffzfa'[_led to state them.

She proceededbysubmlttmg against the 4™ ground that ail directives

given by the highe‘r court on- visiting locus ‘in ‘quo including the land mark
case of lear M H. vs Gulamali Fazal Jan Mohamed [1980] TLR 29,
that they were duly complied as the trial tribunal visited the locus in quo
with the parties, took notes of what transpired at the locus and summoned

witnesses who are neighbours to the suitland to testify.

14



She added that the contention made by the appellant that the
Respondent was the-one who asked to show the boundaries is not reflected
any where in the trial tribunal’s proceedings, that also there was no any
contradictions as to the size of the suitland since the parties knew what

was the dispute between them as the matter has a long history.

Turning to the 5™ ground of appeal, Ms:.. Amulike submitted that the
contention made by the appellant that he is the owner of the suitland by

way of deemed right of occupancy --.W"a"s-z-.not p‘]'éaded any where in the trial

tribunal proceedings, startmg from the Wr:tten Statement of Defence of the
appellant in the trial trlbunal clated 15,04, 2022 as it is the cherished
principle of the law that pa'i:-ti'es are bound by their pleadings. In making an
emphasis to. her pomt Ms Amullke referred me to the case of James
Funke Gwangnlo VS Attorney General [1994] TLR 73, and that the
cited écase by th‘e*-:-appellant in Attorney General vs Lohay Akonaay &
Joseph - Lohay (supra) is distinguishable and not applicable in the
cwcumstances of thls case, because the issue of deemed right of occupancy

was not canvassed at the trial tribunal.

On the 6™ ground of appeal, the learned Counsel argued that ‘the

respondent never failed to identify the boundaries of the suitland rather

15



was it the reason for the trial tribunal’s purpose of visiting the locus in quo
and that, the case of Nizar (supra) is highly distinguishable as the
prerequisite of what ought to be observed in a locus in quo visit was duly

complied with.,

Ms. Amulike submitted on the 7" ground that, this is a misconceived
ground ‘and unwarranted because if the appellant wants to challenge the
manner the [etters of administration of | the decéased’s estate were
obtained, he ought to follow the -'r’.é_q_u_i__-s_itéhbr.ocedhfes_,.-thét the dispute
which was handled at the tri__al”t'ﬁ_b;;néﬁi Wasabout the ownership of the

suitland and not the respondent be__i__ngfén:___adm:i'n_is;trato_ri That the appellant

objections on administratos "":"f"i-sg:'oﬁéeive'd and the same are in th

wrong ChannelEj;f%-fa'n"df-.-:l,__r; th_atz-:rs_b'é urged this court to dismiss the objections as

they are on the domain-of probate court.

Ms. Am_uIik'é*if-i.;;p'né']"ti'ded' by submitting that it is her camps’ observation
that this appeahsbarren of merits' and that it has to be dismissed with

Costs.

In rejoinder, the appellant submitted that it is the cherished principle
of law that in civil cases the burden of proof lies on the party who alleges

anything in his favour. That, the appellant is fortified in his view that by the

16



provision of Section 110 and 111 of the Tanzania Evidence Act [Cap. 6 R.E.

2022] and he quoted the cited sections as herein;

"110. Whoever desires any court to give judgement as to any
legal right or liability dependent on the existence of facts which

he.asserts must prove that those facts exist.

111, The burden of proof in any suit /fes on. the person who

would fail if no evidence were gr‘ve‘n on either side.”

The appellant added further by utmg the case of Attorney General
and 2 Others vs Eligi Edward Massawe & Others, Civil Appeal No.
88 of 2002 (unreported) In that the appe[lant submitted that following
the principle state'd _-above;..at the_. trial tribunal, the respondent did not prove

that he'r' _Ia_te father dld ewn tﬁh’é'-_s.uitland.

He proceeded that in prowng possession of the disputed land, that
the ewdence showed that the appellant was found possessing the disputed

land accord:ng to the law.

To support his argument, the appellant referred this court to the
decision in the case of Simon Ndikulyaka vs Republic, Criminal

Appeal No. 231 of 2014, Court of Appeal of Tanzania, in which the issue

17



of possession was discussed at page 6 when referring the case of Mosses

Charles Deo vs Republic [1987] TLR 134 and held:

"For a person to have possession actual or-constructive of goods,
it must be proved either that he was aware of their presence and

that he exercised control over them.”

The appellant argued further that, in this case at hand all the

res_po’nclent’ witnesses did not adduce evndence to show that the

respondent exercised control over ‘th :-'-:_-_-___.._._;-d|sputed Iand rather than the

testimony which conta‘ine_d __inconsis'féh‘cy a‘n'd contrad:‘c_nons.

Additionally, the appellant submttted that he is mindful of the fact

that there is no law WhECh forcefully and mandatorily require the court or
tribunal to lnspect a locus in quo as the same is done at the discretion of
the court or -trlbunal, w_hereas in this case, it was the direction given by the
Honourable Judge where it was necessary to verify the evidence adduced
by the partlesbefore a distinct chairperson and a new set of assessors
during the trial, but the trial tribunal acted contrary to that direction, where
the chairperson was the same but with the new set of assessors. The
appellant again referred this court to the case of Nizar (supra) where the

court inter alia held that;

18



It Is only in exceptional circumstances that a court should
inspect a locus in quo as by doing so a court may unconsciously:

take the role of a witness rather than adjudication.”

He went on to submit that this ¢ase presents a similar outlook which
seals the fate of the respondent who faulted the trial tribunal to show any
boundaries on reg_arding. to the disputed land alleged to be owned by her

late father.

The appellant insisted furtherthat it is trite law that it is the
administrator or executor of the deceased astate who has powers to sue in
all cause of action Whlch survwed the deceased That, this is rightly laid
down under Sect|on 100 of the Probate and Administration of Estate Act

[Cap. 352 R. 'E’_,___Z-O'-19];f,;_ he qu”o_t_e_d_ it‘ tha‘t‘;

| "An executor/admmfstrator has the same power to sue in respect
of a// cause of actfon that survive the deceased, and may
exercise 'th_e _same powers for the recovery of debts due to him

at the time of his death, as the deceased had when living.”

He clarified that, being the case there is conditions which have to be

fulfilled by the person before sealing a probate or letters of Administration

19



in Tanzania to which the letters of Administration relate, and may, in any
case, requires such evidénce as it thinks fit, as to the domicile of the
deceased person. That, this is according to Section 96 of the Probate and
Administration of Estate Act [Cap. 352 R. E. 2019]. He insisted that
respondent’s letters of administration did not fuffil ”the conditions stipulated
by the law as it was granted by the court which had no jurisdiction and in
that the appellant believes the respond_en_t ha‘s.'no_ locus standi to institute

this dispute at the trial tribunal.

Conclusively, the appelflan’c’"fﬁioves:ﬂfhis court to-allow this appeal in its

entirety with costs.

After exha___u__stively.____.____r.é'édiqg the submissions from both sides and
indeed the recordsof the _..t_riai 'trib'unal',:_ 1 am fortified that the oniy
determinant is_sué to be '.d“ea:l_t with in order to dispose off this appeal is

whether this appeal is meritious before this court.

In dealmgwﬂ:h this appeal, I will respond to the 1%, 2", 5% and 6"
grounds of appeal together, then the 3" and 4™ grounds together and
finally the 7" ground alone. In the submissions made by both parties, no
one was in denial that a party that alleges is duty bound to prove the

allegations. In the trial tribunal, the respondent as an applicant did claim

20



that the suitland belonged to her late father, and although she had no any
document to support her argument, she did summon four witnesses who
corroborated her testimony. In addition to this, the appellant and his
witnesses also never denied that the respondent’s father never possessed a

piece of land at the area where the dispute arose.

In the case of Barelia Karangirangi vs Asteria  Nyalwambwa,
Civil Appeal No. 237 of 2017 (unrep'or_ted)f the Court considered an oral
chronicle relating to ownership of the Iand in questlon and made a finding
on that basis without documentary e\ndence to support it. The relevant part

reads:-

"We have observed that the respondent’s own evidence at the
Ward Tribunal 'éupﬁéﬁéd b y théf of Busanya Katamba (PW2) and
that of - BW;re Mwangwa (PW3) also that of the Ward Tribunal
:.'I?Oﬁ" jcers Who had an opportunity to visit the Jocus in quo on
04/06/2007 suﬁ‘“ iciently proved that the land in dispute belonged
to her as she inherited it from her father who acquired and
owned it from one Maganga (Her Grandfather). The respondent
then, had on the balance of probabilities, succeeded to discharge

her-auty.”

21



Similarly in this instant case, the trial tribunal had made the decision
in favour of the respondent after she had testified that the disputed land
belonged to her late father, it was her testimony which was corroborated
by the testimonies of Antony Victory Sungura (PW2), Fortuna Nicolaus
Mgoloka (PW3), Folotea Lusambo Benedicto (PW4), Julias Edward Magili
(PW5) and Leornard Fransico Mayowela (EW6). On _t_he balance of
probabilities, at the trial tribunal, the res'po_'ndeht had duly furnished her

duty of proving ownership of the dis.pu___ted land.

Nevertheless, the appellant had c.omplalned on-the inconsistency and
contradictions of the respondent and her wrtnesses at the trial tribunal. The
appellant claims that the respondent did not clarify the actual date that he
invaded the. dlsputed land was it the year 2007 or 2018. In my

perspectlve thlS contradlct;on dees neither go to the root of the case nor

deny the fact that the appellant unlawfully invaded the suitland. In the case
of Happy Ibra‘hmj{_ys Patrie Paulino Mikindo, Land Appeal No. 11 of
2019 (unreported), the Court of Appeal held that the court should rule out
if the contradiction and inconsistences are only minor or they go to the root

of the matter.
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However, the appellant also claimed that the trial tribunal did not
consider his long occupation of the suitland. In my perusal of the records
from the trial tribunal, T am still in diltmma as to how did the appellant
inherit the disputed land from his father, while he himself in his testimony
testified that after his father died, his relatives controlled the fand until he
retired in 1994 and he took over the p_ossessio__n_. The appellant did neither
submit any document that purported him to be the heir of his father’s
properties nor did he summon any ofh:s ré'l'a_fg_jves: who' controlled the land
after the death of his father. To me, theonlywrtnesseswho could help the
appellant claim his OWners}_ji'p‘ dver the suitland were his relatives to whom

he claimed they controlled -:i;g_lj_e._sujtlf'an_q_:yn_’til‘__he_ retired in 1994,

In Aziz Abdalla vs Republic [1991] TLR 71 (CAT) it was held

that:-

“Adverse mference -may -be made where the persons omitted are
wrth;nreaChand not called without sufficient reason being

shown by the prosecution.”

It is my strong holding that the failure of the appellant to summon
any of his relatives to prove his claims, fortifies me to draw an adverse

inference as the appellant did not testify if his relatives were reachable or

23



not, but from his own testimony, they were key witnesses in proving his

long occupation of the suit land.

In addition to that, I join hands with the submission made by the
counsel for the respondent that, among other reasons but visiting the locus
in quo included identifying the, the actual size, the location, boundaries and
neighbours of the disputed land. However, in 'thi's case there was no
dispute. over the location of the disputed land which could have
necessitated the visit in locus in quo to afford the trial tribunal an
opportunity to see objects and pla’ce_s_ ”refe_rred to in evidence physically and
clear doubts arising fro.m;{_i:_;'oﬁr-lﬂictinig éﬁi:c_;:lggncé,‘,':-:_the'refc:re it was absurd for
the appellant to c‘laim‘"'t'hat.;fhe r‘esplbhdent'féi[ed to identify the location and
actual size of the dlsputed !and -of :which it was not in contention. See the
cases. of Klmon|d|m1t|r: Mantheak:s vs Ally Azim Dewji & Others,
Civil Appeal No 04 of 2018 and also, Sikuzani Saidi Magambo &
Another Vs M.ﬂh_amed Robert, Civil Appeal No. 197 of 2018
(unreported);."f'th_érefo_re find no merits in the 1%, 2", 5" and 6™ grounds

of appeal all together and proceed to dismiss them.

Coming to the 3 and 4™ grounds of appeal. Revisiting the records of

appeal, it was indeed ordered that the matter should proceed from where it
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stood on the 02" of December, 2019 where the frial tribunal had arranged
the date to visit the locus in quo. This time, this court ordered a distinct
chairperson and a new set of assessors, and in the records, it is revealed
that indeed there were new set of assessors but the chairperson was the
same. In my view, this did not prejudice the app_ellant’s rights at all,
considering that the chairperson who visited the Ioc.u.s' in_quo had already

heard the evidence adduced by witnesses from both sides.

Reflecting the cited case of Nizar M. H. vs Gulamali Fazal Jan
Mohamed (supra) where directives dh -visi_tiﬁjg-'io-cus in quo were outlined
which includes the trial tribﬁﬁal to visit the locus in quo with the parties, to
take notes of what tran_sp.i':ﬁéd_ at the I'bcus and summon witnesses who are
neighbours toithe su:tlandto testlfy Accordmg to the records of appeal, the
trial. tribunal followedthe réﬁfui}red- directives promptly. Again, I find no
merits on the 3“:';,-1nd4th grbunds and consequently I proceed to dismiss

them.

On the last ground of appeal, this ground should not detain much of
my time as the appellants claim is on the wrong avenue. The suit against
him at the trial tribunal concerned ownership of the suitland, it was not

about' an application for obtaining the letters .of administration of the
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