IN THE HIGH COURT OF TANZANIA
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DC. CRIMINAL APPEAL NO. 11 OF 2023

(Originated from the District Court of Mlele at Miele in Criminal Case No. 17 of 2022)
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MRISHA, J.

This n appeal from the District Court of Miele at Mlele whereby the

appellant Machia

jile, was arraigned before such trial court with two
counts né?mel.y pe contrary té section 130(1)(2)(e) and 131(3) of the
Penal Code, Cap 16 R.E. 2018(the Penal Code), and as an alternative o
the first count, he was also charged with an offence of Attempted Rape

contrary to section 132(1) and (2)(a) of the Penal Code.



It was revealed that on 9™ day of February, 2022 at Ukingwamizi village
within Miele District in Katavi Region, the appellant did carnal knowledge of

one KK(her name is withheld), a girl aged six (6) years old.

On material date around evening the appellant went to take the cattle for

grazing, he found the victim at home; then he persuaded her to go with

e

him in the maize farm and thrived, While a farm, " the appellant

Having being aggrieved by both conviction and sentence meted against
him, the appellant knocked the doors of this court with a view of

requesting this court to nullify the whole proceedings of the lower court,



quash the conviction, set aside the sentence imposed on him and order

that he be released from remand custody.
His appeal is composed of four grounds namely: -

1. That, the trial court erred at law and fact by G nvicting the appellant

on the basis of caution statement which was unla

lly procured.

When this appeal was called on for hearing the appellant stood alone,
unrepresented, whereas the respondent Republic was represented by. Mr,
David Mwakibolwa, learned State Attorney. Upon being given a chance to

address this court regarding his grounds of appeal, the appellant 'brieﬂﬁ?



prayed to this Court to adopt his petition of appeal in order to form part of

his submission in chief, allow his appeal and set him free,

On the other side, Mr. Mwakibolwa neither opposed nor supported the
appeal, but drew the attention of this Court by referring to page 5 of the

trial court typed proceedings where it is shown thatat the Preliminary

order to letermine the age of the accused before proceeding
with the hearing of the main case. He added that the issue of age was
important for determining the jurisdiction of the Court whether the matter

had to be heard in Juvenile Court or an ordinary Court,



Moreover, the said trained mind argued failure by the trial court to follow
the procedure of conducting inquiry for that purpose is improper and
makes the instant appeal to have merit. The learned counsel further
submitted that the appellant was under the age; he referred page 29 of the
typed proceeding which reveals that when adducing*his E:Ief_en_ce before the.

trial court, the appellant claimed he was s

concluded on that point by submitting that -

I havé di passionately read the subrissions by both parties in relation to

this appeal. also gone through the trial court proceedings and
findings just to get @ clear picture of what the appellant is complaining of.
Having done so, I have reached to a conclusive finding that the appellant

raised the issue of age during preliminary hearing and his defence where



he told the trial court that his age was 16 years, instead of 20 years which

was recorded in the charge sheet.

However, the trial magistrate did not conduct an inquiry in terms of section

113 and 114(2) Law of the Child Act, Cap 13 R.E. 2019 (the LCA).

The law is settled on the procedure to be adopted he circumstance

T

ake due’ quiry as to the age of that person”.

Also, sectiom:114(2 of the LCA provides guidance to the trial court which is
confronted by the situation indicated under the former provision. It

provides that:



"Without prejudice to the preceding provisions of this section, where
the court has failed to establish the correct age of the peison
brought before it, then the age stated by that person, parent,
guardian, relative or social welfare officer shall be deemed to be the

correct age of that person. “[Emphasis added].

missio 0 cgnduct an inquiry on the accused’s age is fatal as it
occasions a miscarriage of justice on the part of an accused person. This
position was stated in the case of Athanas Mbilinyi vs The Republic,
Criminal Appeal No. 275 of 2020, CAT at Iringa (unreported) where the

Appex Court held that:



“The trial magistrate ought to have conducted an inguiry into the age
of the appellant in either of the ways and in the event of failure; he
should have placed reliance on the 16 years age claimed by the
appellant. Failure to do so, in our considered view, occasioned
miscarriage of justice on the part of the appé?[gnst as it left a lot of

desired,”

Also, the case of Furaha Johnson v Republic,

of 2019 (unreported) whereas the Cot

“Since the appellan the time of his: {rafgnment' and trial was a

tcourt, but Juvenile court. The

child, he was pot triable byt
diction ratione personae to try the

 trial was declared a nullity”

Reverting back tothe T esent case, I am of the considered view that since
trial magistrate failed to conduct an inquiry to establish the age of
appellant during the trial, the sentence of 30 years meted out to the
appellant is tantamount to causing more injustice to him under the

circumstances of this case where his age is not established. I therefore,

-agree with Mr. Mwakibolwa that the proper cause to dispose of this appeal,






