IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
PC CRIMINAL APPEAL NO. 16 OF 2022

(Originating from the District Court of Kalambo at Matai in Criminal Case No. 96 of

MAIKO 5/ LUSAMBO....corcnrereernsnmrinerssens

THE REPUBLIC.ssreeieecsinvesvssreesssian ... RESPONDENT

MRISHA, 3.

Penal Code, Cap 16 R.E. 2019(the Penal Code).

The particulars of the charged offence were that on 07.07.2021 at
Mikonko Village within Kalambo District in Rukwa Region the appellant
unlawfully did steal one animal to wit cattle valued at 200,000/= the

property of Dismas °/, Nzelani.



The appellant denied such allegations after being afforded an
opportunity to answer the charge that was read over and clearly
explained to him. This led to a full trial whereby in order to prove its
case, the prosecution side marshalled four withesses and tendered one
exhibit, while on the adversary side, the accused stood alone as the sole

defence witness with no exhibit to tender on his sid

ppeal which contains the following grounds: -

2. That, th f}ia[ court erred in point of law and fact by convicting
and sentencing the appellant relying on the prosecution’s evidence
while mis observed that no any document tendered before the trial
court to show if there was agreement about exchanging cow

between PW1 and DW1,



3. That, the. trial magistrate misdirected himself by convicting the
appeflant without taking into consideration that PWZ2 is the one
who was found with the said exhibit P1, Obviously, the doctrine of
recent possession was not considered. Please refer the case of

Godfrey Lucas vs Republic, Criminal Appeal No. 23 of

2013(unreported),

6. That the Village Chairman of Mtuntumbe Village was not called as
the witness to prove the allegations while he was present at the

time the appellant was arrested.



At the hearing of this appeal the appellant stood alone; unrepresented
whereas the respondent Republic had the legal services of Ms. Godliver
Shio, learned State Attorney. The evidence which convinced the trial
court to find the appellant guilty of the charged offence came from four

withesses as well as Exhibit P1 which is the alleged stolen cow.

Dismas s/o Nzelani (PW1) testified before the trial court that on

examined by the trial court, PW1 said the appellant had stolen his cow

and exchange it with PW2’s cow.

When testifying before the trial court PW2 said he recalls that on
07.07.2021 he wanted to exchange his cow with the one prepared for

burial ceremony but the Village Chairman asked him to wait until on



07.07.2021 for it to be slaughtered, but he asked the said Chairman to

buy it so that it could be slaughter on that date.

That thereafter the appeliant went to his cowshed and told his son that
he talked to him (PW2) and agreed that the appeliant should take his
cow. The appellant later approached and told him he had taken his cow.

That he wanted the appellant to give him his ey. He thereafter

matched the appellant to the Village Chairman wh

committed himself that he would pay h|

he cow he got from the appellant to the Village
as discovered by its owner. When probed by the
appellant, PW2 said he live with his neighbours,

That the appellant brought the stolen cow to his cowshed, and the
Village Chairman told him to receive it. Upon being examined, PW2 told

the trial court that he told the Village Chairman his cow was stolen by



unknown people, but later the appellant told him he is the one who took
it.

Next from the prosecution side was one Nemes s/o Dason (PW3). He
testified that on 04.07.2021 he was drinking alcohol with one Mr.

Simchindo who told him of his intention to dispose of his one cow which

receive it. PW3 submitted further that on 04.07.2021 he was told by Mr.

Simchindo’s son one Msafiri that the cow he had received from the
appellant in exchange with his cow was a stolen cow, hence the said son
asked him to arrest the appellant. Thereafter, PW3 managed to arrest

the appellant.



During cross examination PW3 said the appellant was brought by Mr.
Simchindo in the office of the Village Chairman and he agreed orally with

Mr. Simchindo to pay the cow.

Finally, it was the testimony of Deus sfo Kaonde (PW4) that on

07.07.2021 their cow was stolen and it was later found at Semalonje

05.04.2021 he was arrested by three people when he was at Semalonje
Village. Upon arresting him the said people matched him to the office of
Village Chairman; it was at 1500 hours. While there DW1 heard the

Village Chairman planning to call the Police.



That at 1800 hours the Police arrived there and conveyed him to Matai
Police Station and in the morning of the following day they recorded his
caution statement. Thereafter, they took him to the trial court. DW1
further testified that PW1 stated that he arrested him with no exhibit;

hence he is not the one who stole his cow.

DW1 went further to testify that PW2 told the trial co rt that DW1 took

all prosecutio nesses’ evidence for not been true and acquit him.

During cross exarination, DW1 said he knows PW1 but he had no

grudges with him.



From the above evidence, the trial court was satisfied that the
prosecution side had proved its case on the standard required by the

law. It then convicted and sentenced the appellant as aforesaid.

Submitting in support of his grounds of appeal the appellant briefly

stated that he prays to this court to adopt his grounds of appeal since

e pfesent case the agreement between the
‘was made orally as shown at page 8 of the typed
proceedin'gs.wShe-- went on arguing that such agreement was witnessed
by PW3 as it is shown at page 8 of the said proceedings. Hence,
according to her there was no need of tendering a written document to

prove its existence..



Regarding the fifth and sixth grounds of appeal, the learned counsel
submitted that there is no legal requirement which binds the prosecution
side to tender the caution statement of the appellant and also there is

no legal requirement regarding the number of witnesses to be paraded

by the prosecution side in order to prove its case as provided under

prosecution ad proved its case against the appellant beyond

reasonable doubt through its four prosecution witnesses.

She said, for example, at page 8 of the typed proceedings PW2 stated

how he entered into an agreement with the appellant about selling of
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cattle and the appellant failed to pay him his money and brought to PW2

another cow for an exchange.

However, after a month it was discovered that the cow brought to him
by the appellant was stolen and PW2 reported the matter to the Village
Chairman who arranged for the arresting of the appellant. Ms. Godliver

Shio submitted that the above evidence was corroborated by the

evidence of PW1 and PW3.

stance with the case of Goodluck Kyando v. Republic, Criminal

Appeal No. 118 of 2013 in which it was held that:

"It is trite Jaw that every witness is entitled to credence and must
be believed and his testimony accepted unless there are good and

cogent-reasons for not believing a witness.”
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Having said the above, the learned counsel submitted that due to the
foregoing reasons, it is apparent that the evidence adduced by the four
prosecution witnesses is watertight and had connected the appellant
with the offence he stood charged; hence, the prosecution had

successfully proved beyond reasonable doubts before the trial court that

the appellant is the one who had stolen PW1’s cattle;

offence he stood charged before the trial court.

In a bid to protest for his innocence, the appellant has appealed this
court to consider his six grounds of appeal as his submission in chief.
One of his grounds is that the case against him was not proved beyond
all reasonable doubt as required by the law.
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Another ground is that the trial court erred in law and fact by convicting
the appellant relying on the evidence adduced by prosecution witnesses
while mis observed that the prosecution side failed to prove the charge
as ne any caution statement was tendered before the court as required

by procedural law.

As it has been indicated above, the respondent Re blic has strongly

opposed the entire appeal by the appe

submission regarding the same, the reﬁ'{spf' den

that general “‘rule. This was stated in the case of Malmo
Montagekonsuit AB Branch v. Margret Gama, Civil Appeal No.86 of

2001 (unreported), the Court of Appeal had the following to say: -

"In the first place, an appellate court is not expected to answer the

jssues as framed at the trial. That is the role of the trial court. It Is,
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however; expected to address the grounds of appeal before it.
Fven then, it does not have to deal seriatim with the grounds of
appeal as listed in the memorandum of appeal. It may, if
convenient, address the grounds:generally or address the decisive

ground of appeal only or discuss each ground separately.”

In my view, although the above instructive .deciéio emanates from a

Civil Appeal case, the same applies also

present one, because the manner of dealii

generally.

As I do so, Ly

CAT at Iringa(Unreported).
In the case at hand the trial court proceedings clearly reveal that none.
of the prosecution witnesses witnessed the breaking of PW1's cowshed
and stealing of the alleged stolen cow; even despite alleging through his
testimony that the said cow was stolen at Kalambo river while being
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grazed by PW1’s youths, PW4 did not mention any of such youths, nor
did he allege that either of them saw the appellant asporting such cow
therefrom. In my considered opinion, the above prosecution witnesses’
evidence indicates that theirs was circumstantial evidence which

particularly falls under the doctrine of recent possession. The crucial

the accused does not claim to be the owner of the

property does not relieve the prosecution fo prove the

above elements...” [Emphasis added]

Also, in the case of Mustafa Darajani (supra) it was stated that:
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“Where an accused person is found in possession of property
recently stolen which property was duly identified by the
complainant, then such an accused person is taken to have been

either the actual thief or a guilty receiver.”

Through his third ground of appeal, the appellant has complained that

the trial magistrate misdirected himself by convicting the appellant

The trial court proceedings are clear that when the offence of stealing

PW1’s cow was committed on 07.07.2021, PW1 did not see the appellant.
at his cowshed committing such offence; he took some efforts to trace
its whereabouts and came to find it in possession of PW2 who told him

he got it from the appellant after exchanging with his cow. This is shown
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at page 6 of the said typed trial court proceedings where PW1 was

recorded to have said the following: -

"I recall on 07.07.2021 my cow was stolen. I did not know who
stole my cow. I find to trace it and found the cow at

Kasungamos” My Kasungamo. told me that Michael brought that

cow to him and exchange by his cow...”

From the above quoted excerpt, it is obviou

The counsel fér he respondent had it that there is no lega! requirement
for the prosecution to tender the appellant’s caution statement and that
the prosecution was not mandated to bring the Village Chairman as their
‘withesses because the available four witnesses testified before the trial

court and they deserve credence.,
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If I got her right, it looks like she wanted to convince this court to find
that the evidence adduced by PW1, PW2, PW3 and PW4 coupled with
Exhibit P1 which is the alleged stolen cow, was enough to prove beyond
reasonable doubts that appellant herein was responsible for the
commission of an offence of cattle theft contrary to section 258(1) and

268(1)(3) of the Penal Code.

It is also revealed, at page 5 of the same court records, that during that
;preliminary hearing, the prosecution side through a Public Prosecutor

one Inspector Mrisho, informed the trial court the following: -

“Your honour; I intend to call five (5) witnesses and two exhibits to

wit one cow and caution statement of accused.”
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Surprisingly, when the said case took off for a full trial, the prosecution
did not include the interrogator who recorded the appellant’s caution
statement as one their five prosecution witnesses, nor did they pray to
tender the alleged caution statement for it to be admitted as an exhibit,

contrary to their previous notification to the trial court and presumably,

dicated under

) along with the

the said charged offence, and by listing such caution statement as one
of the intended exhibits, it means that the prosecution made the trial
court and the appellant to have expected them to have tendered such

document in the trial court and bring that interrogating police officer.
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Secondly, the trial court typed proceedings indicates pretty well that the
appellant dispute‘d the allegations of being involved in the commission of
an offence of cattle theft, not only when asked to plead to the charged
offence, and when given an opportunity to comment on the correctness

or otherwise of the facts read over and clearly explained to him during

the preliminary hearing, as appearing at pages 1.3 and 4 of the trial

interrogating police officer, in order to prove their case against the
appellant beyond any reasonable doubts. So, with due respect to the
respondent’s counsel, it was not correct for her to submit that such

prosecution witnesses’ evidence was not challenged by the appellant.
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If that is not enough, I have also noted that the appellant chalienged
the credibility of almost all the four prosecution witnesses when given an
opportunity to cross examine them, but for the reason know to him, the

trial magistrate did not consider that in composing his judgement.

That is justified at pages 3, 4 and 5 of the trial court typed judgement

which does not show anywhere if the trial magistrate considered the

The above court’s observation is fortified by the principle stated in the

case of Charles Ambrosi vs The Republic, Criminal Appeal No. 338 of
2019(unreported) whereby at page 16 of its judgment the Court of

Appeal sitting at Arusha, had the following to say: -
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A court may be invited to draw a permissible adverse inference
against the prosecution case where a crucial or material
witness who could have testified against a critical or
decisive aspect of its case is withheld without sufficient

reason...” [Emphasis added]

Also, at page 17 of its judgment, the said superior Eo t observed that:

“Failure to call the police officer from Arusha:.to

doubts entitles the Court to_dra inference and the

jon did not prove the

logical conclusion is that &

appellant’s caution statement was not produced in the trial court to form

part of their evidence.

In the circumstances, and being guided by the principle of law as stated
in the case of Charles Ambrosi(supra), I am inclined to draw an

adverse inference on the prosecution failure to bring such material
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witness to testify on the serious allegations of cattle theft levelled
against the appellant. Consequently, I find and hold that the prosecution
side failed to prove their case against the appellant on the standard

required by the criminal law, as elaborated above.

Again, I am not persuaded by the respondent’s counsel submission that

there is no legal requirement binding the prosecution to bring

case beyond any é;aSO'hable doubts; also that there was no sufficient
evidence in w he trial court could be justified to ground conviction

against the appellant on the offence he stood charged before it.

Accordingly, basing on the above reasons, I find merit in the appellant’s
petition of appeal. T therefore, allow the present appeal, quash the
conviction entered against the appellant, set aside the sentence passed
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