IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
CRIMINAL APPEAL NO. 13 OF 2023

(Originating from Resident Magistrates’ Court of Katavi at Mpanda in Criminal Case
No. 71 of 2021)

UWEZO MUSA.......... Ehanvesssmssseenassns I

VERSUS

.RESPONDENT

25/05/2023 & 05/09/2023

MWENEMPAZI

2019].

It was alleged by the prosecution side that, on the 12t day of July,

2021 at Kabanga Village within Tanganyika District in Katavi Region, the



appellant did have sexual intercourse with one lady (name concealed)

aged 50 years, without her consent.

On the 12% day of August, 2021, he was marched to the trial court

where the charge was read before him and pleaded not guilty. However,

at the end of the trial, he was found guilty and he was:convicted of the

offence he was charged with, and thus sentenced

On the 2 day of May, 2023 when this appeal was scheduled for
hearing, ellant had no legal representation while the respondent,
Republic enjoyed the legal services of Ms. Marietha Maguta, learned State

Attorney.



As he was invited to submit for his grounds of appeal, the appellant
submitted that he prays for this Court to receive the grounds of appeal

and consider them, and allow this appeal.

Responding to his submission, Ms. Maguta submitted that her side

does not support this appeal. That, she prayed to submit against the five

grounds of appeal basing on the fifth ground wh

grounds,

She submitted that; on the fi fth g it is argued that

the prosecution did not prove.the case beyond reasonable doubt. That,

the prosecution side s esses to testify for the

prosecution, whereas PW1 Was the vi herself and at page 9 - 10 of
the trial cout eeding the vi‘cﬁm has testified that the appellant
went to her p was sleeping and forced her to have sexual
intercourse. That, the event occurred at first in the kitchen and then they
moved to the bedroom. That, after sex the victim fell asleep, and that was

the opportunity for the victim to seek for help.

Ms. Maguta proceeded that, during the whole event the victim was
being threatened by the appellant that if she screams, he will kill her. Ms.

Maguta insisted further that, the best evidence is that of the victim as it



was decided in the case of Seleman Makumba vs Republic [2006]
TLR 380, and that the evidence is supported by PW4 and PW5 at page

14 and 21 of the trial court’s proceedings respectively.

The learned State Attorney proceeded further that PW5 testified

that after examination he found the victim had been fo

and (PW3) 'éi;t“pagje 12 and PW3 at page 21.

In conclusion, Ms. Maguta submitted that all witnesses for the
prosecution were credible and reliable witnesses. That, there was no

reason not to believe their story as it was held in the case of Goodluck



Kyando Vs. Republic [2006] TLR 363. And that, she prays this Court
to upheld the decision of the trial Court as the case against the accused

(appellant) was proved beyond reasonable doubt.

In his rejoinder, the appellant submitted that first, PW1 failed to

show the bruises which she alleged were on the neclkcand knees. That,

him He therefo ip‘rays for this appeal to be allowed.

g he trial court's judgment, it appears that, to a large extent
the appellant's conviction was based on the testimony of the victim (PW1),
PW5 and the PF3 which was tendered as Exhibit and marked as P1. An

important question that arises is whether the testimonies of PW1,



PW5 and the PF3 sufficiently proved the appellant's guilt before

the trial court.

The appellant's complaint in his grounds of appeal as I hinted earlier
is to the effect that his conviction was based on a case which was not

proved to the required standard.

| testified that it was the appellant who raped her
during.the night of the 12 day of July 2021, as she was asleep and the
appellant forced his way through the door and held her by the neck and

threatened her if she resists his sexual intercourse desires, he will kil her.

It is true that the best evidence is that of the victim as it was

submitted by the learned State Attorney and she referred me to the case



of Seleman Makumba vs Republic (supra) in insisting on her

submission.

However, words of the victim of sexual offence should not be taken
as gospel truth, but her or his testimony should pass the test of

truthfulness. This was the holding in the case of Mohamed Said vs The

Republic, Criminal Appeal No. 145 of 2017 CAT —Ir

s alleged to have reached the crime scene and

' tify was PW4, MOSES JUMA CHOBARAHAYE. He
testified that on the night of the 12% day of July 2021 at around 01:00
hours as he was asleep at his house, he was awaken by a woman and a
man namely Lalison Kagoma. That, the woman told him that she was

raped by a man who is still at her house as she had locked him inside.



Therefore, PW4 went to the victim’s house and as he entered it, he had a

torch he found the appellant sleeping.

PW4 never testified on the state the appellant was by the time he
found him inside the house of the victim to suggest that he was having

sexual intercourse or he had raped the victim. I say:sso because, PW1

testified that, after the appellant had finished rapin hef, .slept.as he

house but rather outside the house, as he was drunk and could not walk
to his home, he decided to snooze outside the victim’s house and he was
awaken by a light of the torch and sounds of people who started attacking
him. That, he knew of the offence he was charged with to be rape when

he was taken to the office of the Village Executive Officer (PW3).



- ”“M.- .

In that regard, the testimonies from PW2, PW3 and PW4 apart from

being hearsay evidences, they did notin any way support PW1's testimony

that she was raped by the appellant. PW1 alone remains the only witness

to the incidence, and the fact that they started the intercourse at the

kitchen and later on shifted to the bedroom and continued for four hours,

WEEY,

testify that the cervical prolapse had dropped and the victim had told him

that she had medical problem that got worsen after being raped, but he
did not find any fluid, spermatozoon or bruises, but suggested that the

victim was forcefully penetrated.



PWS5 did fill in Exhibit P1 in which he did examine the victim and saw
neck scratch marks, facial bruises and neck tenderness, but also there
‘was normal labia majora and minora and the uterine prolapse. However,
he did not see any discharges or signs of venereal infections. It was his

expert suggestions that from the history and his examination that the

incidence is suggestive of rape.

To that extent PW5's testimony did not support the prosecution's

case. In view of the medical officer, it is as if the victim was not

penetrated, as she had medical problems herself. See Exhibit P1 (PF.3).
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In rape cases, penetration however slight is sufficient to constitute
the sexual intercourse necessary to the offence as provided for under
section 130(4) (a) of the Penai Code, Cap 16 R.E 2022. In the case of
Omary Kijuu vs The Republic, Criminal No. 39 of 2005, Court of

Appeal at Dodoma at page 8 it stated that: -

that the testimonies of PW1 and PW5 and the exhibit P1 tendered were
not sufficient to prove the appellant’s guilt before the trial court, and I do
concur with the appellant that his conviction was based on the case which

was not proved beyond the required standards of the law.
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