IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)

AT SUMBAWANGA

CRIMINAL JURISDICTION

on the 8% day-ofiSeptember, 2019 at Kawila-Mbuza Village within Kalambo

District in Rukwa Region did murder one MICHAEL S/O FORQGWE.

When the charge was read over and explained to the accused person, he

denied to have committed the offence. He also maintained his position by
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denying the facts which were read over and explained to him by the
prosecution except for his personal particulars and that he was arrested on
the 9% September, 2019 for the allegation of committing the offence of
Murder of one MICHAEL S/O FOROGWE. The accused also admitted that he

was interrogated and recorded his cautioned staterfient for the offence of
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murder contrary to section 196 of the Penal ct

offence for which he has been charged wit

1Godliver Shiyo, Ms.,

at the Ward'E e Officer’s offices were being handled by an acting Ward
Executive Officer one Ajuaye Kaduma. The acting Ward Executive Officer
(WEQ) called Ward Executive Officer (WEQ), who in this case is Datus

Lugasio, PW4. He testified on the date he had just returned from safari.
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In the testimony of PW4 they made arrangement to transfer the suspect
from Mkowe Village to the Police Station at Kalambo. The situation had
become tense as people were furious and were threatening to break the lock

up so that they may punish the suspect,
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The suspect was Michael s/o Forogwe, he used to sIéfu*g;ﬂjger goats and sell
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goat meat at the Village. The Ward Executive€
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before transporting him to police; he ca_lrl{e_

. . . : i, k: . 1w . . -
that they should arrange and take thestspect toxthe pelice station. Three
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alleged, x«{fhem e journey started, Denis Kamande joined the first
motorcycle in the journey without carrying the goat (page 24 of types

proceedings). That is according to the testimony of PW4.



The withess- was able to identify Denis Kamande in Court at the accused
dock. So Denis Kamande, Michael and Simba were supposed to take the
suspect (now deceased) to the police station at Matai. At 19:00 hours he
received call from police that the suspect has not yet been taken to the
police, that is when he started to call those who had®been assigned to take

;that of Michael
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&who ‘escorted the suspect were

Officer (WEO) to the police. Though

ays far. It is drawn from the testimony at page 27 of the
proceedings. The next day Denis Kamande was summoned, he went at the
office. He was left at the office but Denis Kamande says he was locked in.

PW4 testified they did not arrest him, but when they went back and taiked
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to PW1 Konrad s/o Michael @ Mkali, he said he saw him, that is when they
arrested Denis s/o Kamande. Konrad s/o Emmanuel identified Kibaya and

Michael.

In the prosecution’s evidence, they called Konrad s/o Mlchael @ Mkali as the

itified by name toid him to leave as the person

erwise they will kill him (PW1).

In -th_e-tes_ti'mo 7e testified that he identified Kibaya and Michael who were.
dragging the deceased. He knows them as he was seeing them at the office
of the Ward Executive Officer (WEQ). He left the scene and called the village

chairman, PW2 Lautery Gerald @ Mgalla and told him the tale; when he




came, they could do nothing as it was already becoming dark. They left until
next day when they met and launched a search for the deceased. Here in

Court he identified the accused persons in the dock as Kibaya.

The next day PW1 showed the police and the village leadership the direction
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those people went and also a search for the jd_e_t:easea cdy was mounted

The police requested him to accompany them for examination of the dead

body at Kalambo river. The body had been found at the river,

The body was identified to him as the body of MICHAEL s/o FOROGWE. The
same was identified to him by Datus Logasio and Lautery Gerald @ Mgalla.
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The body had injuries on the face. It had been hit by something with sharp
edges, the wound was on the face. It was 4cm X 2cm. The victim
(deceased) had lost a lot of blood and after being thrown into the water, the
victim drowned. In exhibit P1, the Post Mortem Examination Report, cause

of death was recorded to be drowning and severe blé?“edmg
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The dead body was found immersed in waterfw,_ i

the forehead and occipital area which werfe*a;zggro

ied"an unnatural death.
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militiamen:he usedto meet at the Ward Executive Officer's Office. Kibaya

and Michae! were dragging the deceased and the other one was holding a

stone coming from the bush.

In the evidence by PW4, they asked Denis s/o Kamande to escort the

suspect. He was supposed to carry the goat. When he left for his residence,
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he came back and left without taking the goat with him. They PW4 and his
colleague believed he did not take the said goat so that he may strengthen
security. According to evidence, the accused was also on a motorcycle. Not

clearly defined whose motorcycle and how did that come into the hands of

the accused.

Inthe evidence of PW4 it has been said generally, in the evening of 8/9/2019
when the police called and then came, they took them to the residence of

those who had been assigned to escort the suspect (deceased) and they did




not find them. It is not categorical if they went to the residence of Denis s/o
Kamande. However, it is said again generally, he stays far from the office.
The defendant says when he was called by the Ward Executive Officer (WEQ)
and assigned, he went back home to change attire and upon coming back,

he was told that he has delayed others have left; so heiwent home continued

with his duties.

ﬁged status.
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The next day he was a subject of blame asithe matt

The suspect is dead and reasonably hi ontrol of the ward

I have reviewed the testimony by PW1 many times in contemplation of this

matter. ©still doubt that it was a firm and positive one. There is no witness

who has been called to verify that Kibaya is the same and one with Denis




s/o Kamande, But how was it possible to drag a suspect and the same
person run towards another person seeking for help. The two events cannot
occur at the same time. It is possible if they were throwing anything to him.
Dragging implies he was being held by the two persons. Again, PW1 found

one motorcycle but PW4 say there were two motdicycles. One carrying

Simon Simba suspect and Michael. The other:

kamande. Where was this other motorcycle?
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. Konide,Vs. Republic, Criminal Appeal No. 472/2017

‘They have E s ed the case of Alfred Kwezi @ Alfonce Vs. Republic,
Criminal Appeal No. 216 of 2021 page 19 which affirm the position of Anil

Phalen Vs. State of Assam 1993 AIR 1462 that:
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"A conviction can be based on the testinmony of a single
eyve witness and there is no rule of law or evidence which
says to the contrary provided that the sole éye witness
passed the test of reliability in basing the conviction on his

testimony alone”.

ossible‘time. They also cited

nother Vs. Republic [2002]

T

the ability to name the suspect at

; Il;lmportant assurance that the witness is

seen by t’h:é_ decgased in that the accused and two others were entrusted to
escort the deceased. There is a presumption that they kifled him unless they

give a plausible explanation. For the point they have cited the case of Miraji
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Iddi Waziri @ Simami & Another Vs. Republic, Criminal Appeal No. 14

of 2018 (unreported).

Also that the accused raised the defence of alibi that he was at home at the
time the incident, occurred, the prosecution demand that he ought to have

brought a witness to support his claims as it was stated'in the case of Sijali

E

Juma Kocho Vs. Republic [1994] TLR 206,

i,

d their case beyond all reasonable

sponsible and he did that with malice

has left grave doubts which in any circumstances cannot be overloocked and

hold the accused persons guilty on such a serious offence of murder. If you
look at the whole evidence, the only witnesses whose evidence would show

a direction to point at the accused person is that of PW1 Conrad s/o Michael
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(PW1) and that of PW4 Datus s/o Lugasic the Ward Executive Officer (WEQ).
However, that evidence is unreliable and purely contradictory on the
following basis; one PW1 mentioned. the accused as Kibaya whom in their

view that is not the accused. Two, the witness PW1 did not recognize the

person who was being beaten. He could not confiff, after the body had

doubts. about the guilty of the (accused) appellant,”

The other complaint and or areas where the defence believe weaken the
prosecution case is that the prosecution neglected to call or failed to bring

material witnesses to testify. They have named Acting Ward Executive
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Officer, one Ajuaye Kaduma and the Police officer who investigated the case
at hand. The defence argue that these are material withesses whose

testimonies were so crucial to tackle the puzzle in the resolve of who is liable

in causing the death of the Michael s/o Forogwe, They prayed this Court

Also, with me, the witness has not drawn a clear picture of the scenario at
the bridge, who is who and what role were they playing. The linkage seems

to be drawn from the general fact that the accused was transported to police



on the date and among the persons assighed is Denis Kamande, and now
the suspect is missing and or dead. Three people were assigned Denis

Kamande, Simon Simba and Michael.

However, I see a cloud in the description of the event by PW4 which may

be, would have been cleared by Acting Ward Executivie, Officer (Ag. WEO)

of MICHAEL s/o FOROGWE therefore I proceed to acquit him of the offence
of murder with which he is charged. He should be released forthwith unless
otherwise he is lawfully being held.
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