IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO. 84 OF 2021
{Originating frony Criminal Case No, 81 of 2020 from Nkasi District Court)

ISMAIL 5/0 BENJAMINI n:-nuwun-‘l-_-..uun-l:'uu-uu-_lun-(g#:g-nu_-uil APPELLANT

VERSUS

THE REPUBLIC....vuevvrinnerssisnvmsesisssncossessssnaenss

18/07/2023 & 11/08/2023

MWENEMPAZI J.

1. That the case was not proved beyond reasonabie doubt by the

prosecution hence unlawful conviction and sentence.




2. That, the magistrate erred in law and fact for conviction and
sentencing an appellant basing on the evidence of PW1 who does
not clarify if she found her daughter to an appellant.

3. That, the trial magistrate erred in law and fact for convicting and

sentencing and appellant without considering the evidence adduced

by a doctor.

Ramadhani.
7. That, a trial magistrate erred in law and fact for convicting an
appellant without considering the statement given by an appellant

during his defence.



8. That, a trial magistrate erred in law and fact for convicting an

appellant basing only on an corroborated evidence adduced by PW2.

The appellant prays that the appeal be allowed and conviction be quashed

and sentence set aside, so that he is released from prison.

According to the facts of the case the victim is a s‘ifidf_,ent aged 15 years

old. In the testimony of Rosa Ramadhan, PW L P\ 2_-'_wéS"'Qe n oh the 17t

According to PW2 Datus Beda, PW2, the victim was registered as a pupil

at Lupata Primary School with admission number 41 of 2015. The

admission register was admitted as exhibit P1.



PW4 Hamid Sadock Malala is the chairperson of Chele Hamlet. He
received a call on 4/6/2020 from the chairperson of Mkinga Hamlet,
known by the name of Bawili. The latter informed PW4 that the accused
has committed the offence; to wit to merry a school girl. He searched for

the accused found him and arrested him. He testified that he interrogated

him and the accused admitted.

submissions, she stated that they are su_pporti'ng the appeal. She argued
that the offence with which the appellant was charged with is a statutory
rape. The elements to be proved are age of the victim which was proved

by PW1, penetration and if the accused is linked to the commission of the

offence.



Though the victim testified that they had sexual intercourse with the
accused, but penetration was not affirmed by the clinical officer upon
examination. She thus argued that the offence was not proved to the
standard. She cited the case of Mohamed Said Vs. Republic, Criminal

Appeal No. 145 of 2017, Court of Appeal Tanzania at Iringa that:

}rovéd as was alleged in the

netration and that has been confirmed by

Jence is not clear and straight forward that the

ith: the victim, It is only testified by PW1 that she

rin a fenced house and the owner is unknown.

Therefore, the case against the accused person was not proved to the
required standard and the doubt is resolved in favour of the accused

person. The appeal is allowed, judgment of trial Court quashed, sentence






