THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
N THE HIGH e::auar OF mmmm
(M?WARA DISTRICT RE{SISTR‘?)
AT MTWARA

CRIMINAL SESSION CASE NO 34 OF 2021

(Originating from P. 1. Case No 7/2019 in the District Court of Newaiaat -’Newa[a) '
THE REPUBLIC. cvcveneren, rentee st b aras vereneeans - PROSECUTION
VERSUS |
IDRISA BOMU BALTAZARI @KAUSHA . a R ACCUSED

RULING ON SENTENCE
17 & 22 Saptember 2023 |

LALTAIKA J,

The rule of __l:aw r__ec}uires, among other things, living in tolerance.
Everyone must respect other ipe'op!_eﬂ*s choices. Even where such ch'dices’
appear ‘unacceptable’ no one has a right to take law in their oi&fn hahdé to
enforce what they conSIder acceptable. This is especially true when it comes
to parents making ch01ces that appear unpleasant to thelr children. In this
ruling on sentence, a thlrty three -year-old man Look law in his own hands
against his mother's choices to live with another i i-an_aﬁier she was widowed.

He murdered his mother’s lover in a rather childish fracas.
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| Thé éccu“s:’ed herein IDRIGA EI&QMU BAHAZARI @ KAUSHA was 30
_years when he waq arrested in Lonnectson to the matter at hand. He was a
peasant and res&d_ent of Moneka Village, Newala District in Mtwara Region.
The information for murder filed in this court is to the effect that on the
12/-10/201_9 at Moneka Village within Newala District i1 Mbwara Region, the
accused did MURDER one MANZI s/o VICENT YAMBAYAMBA.

Undisputed facts from a copy of the MEMORANDUM OF AGREED
FACTS g@nerated during Preliminary Hearing and Plea Taking dated
3/5/2023 may be summarized as folio_ws. The accused and the deceased
knew each other very well as they were both members of the same village.
The accused was son of one Salima Bakari Selemani, a widow, who was
living in concubinage with the dez:@cssed it appears that the accused was
not pleased with such an arranqement On the fateful day he went to his
mother's place in the nigh hours “usiku wa manan_e.” He opened the door

only to find his stepfather fast asleep. His mother, however, was awake.,

~ The accused demanded that he is given tobacco by the deceased. His
mother responcled Lhat the deceaqed was asleep and there was no tobacco.
The accused wao enraged. He accused his mother of favouring
[kumpendelea] the deceased. He started beatsng up his mother using his
_hands on severai parts of her body. The mother tried to wake up the
deceased but in vain as he had been drmkmg local brew in a village party
_the who!e day and was intoxicated, Attemptmg to serve her life, the mother

run away leaving the accused and the deceased inside the house,
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it appears that a fight arose 'b-mt'wéen the éic'cusec{ and th‘e-'déc'eééed
albeit with the deceased haif asleep and heavily intoxicated. In the course

of the fight, the accused fatally hlt the deceased With a. hoe handle on hls.

forehead. On seeing that the deceased had IosL consczousness the.f
carried the deceased on his Shouiders and threw hlm in a cashewnuts
plantation. The body of the deceased was discovered Ieadlng to the arrest
of the accused Oon 15/10/2019 at 10:15 AM a police officer. G3165 D/Const

Alawe drew a sketch map of the area under darectlon of the Wlfe of the
deceased. On the same day, cne Dr, Ismail Ogha of Newala Dlstrtc-tHospztaI
conducted postmortem and stated that the death was due to acute bfoéd

Joss.

When the matter was called on -foz;'_‘tr-ijéi on the 12 day -'of.lSepﬁ_téh{i.ber
2023, the accused pleaded guilty to the lesser offence of man'slaughtér-'ft is -
noteworthy that the state had prowded legal assistance to the accused
though Mr. Emanuei Ng(mgz, Eearnecﬁ Advocate. ThiS means, among_
other things, that the ple_a of guilty was based on sotnd legal advice (See
Adan v. R. [1973] EA 445). The Republic, on the other hand, had entrusted
prosecttorial functlon ta Mr. Wzihmad Nmanguru, learnied Prmcspal'
State Attorney and My, Edson. fw‘iwaplh learned State At‘torney

No sooner had this court entered conviction than the Iearned St:ate'
Attorney and the learned Defence Counsel subm!tted on mstzgatmg and
aggravatmg facters respectlvely The learned Def ence Counsel Mr. Ngongl
on his part, prdye_d that his client be set free through outright a.cq_urttai-.a_s'
provided for under section 38(1) of the Penal Code Cap 16 RE 2022. Should
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tﬁe 'c"ourt*o‘p"t fo"r'a custodial sentence i‘_riSte‘a_d, Mr. Ngongi_ reasoned, his ciient
 deserved lenience. |

Mr Ngonq1 wenton to aesert thatas a ﬂrst offender hzs client deserved
thlS court s mercy. The learned Defence Counsel submitted further that the
conwct had confeseed {‘OmMIbSiOﬂ of the offence all along and was deeply
remorsefu!.- Cltmg this courts case OF REPUBLIC V. MAGRETH
PHILE‘MOM SINKAMBA CRIM. SESSION CASE NO 2 OF 2020 (Mambi
1) Mr. Ngongi forcefully pleaded for this court to consider the time spent by
hlS cllent in. custody awaiting this trial.

" On aggravatmg factors, Mr. Mwap:h reminded this court that Article
14 of the Constitution of the United Republic of Tanzania of 1977
provides for the right to life and that no one has the right to take away such
a rig’htés done by the coivict. He also zzi‘fsféerted- that homicide incidences
-W‘ere.. on.the increase not onky in Mtwara .b'ot other parts.of Tanzania. To this
end, he called upon this court to pr_ovi'd'e-. a stiff sen_te'nc_e that would send a

. message to .the oublit: C}“T the need to abide by the tenets of the rule of law.

s have cons&dered both aggravatmg and. mltlgatmg factors. There is no
doubt that the accused person’s act of attacking the deceased while half
asleep, drunk, and helpless and heating him with a hoe handle on the
forehead Was gruesome and inhuman.

Gwded by the Tanzania Sentencmg Manual (see p. 38), it is my
conSIdered view that the offence is High Level Manslaughter. Had the
matter gone through a cot '1t05 -ed trial with production of exhibits and other
ewdence the -accused would have, if f’ound guilty, sentenced to life
lmprrsonment However pleading gunlty reduced the sentence substantlally

Th._e-st_a_rtmg poznt as recormmended in the Sentencmg. Manual is 10 years.
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