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measuring 3/4. 'of'-"-anﬁ acre located at Kawajense which she alleged to have
bought from one Margret Baragula and the latter sold to Daudi Kagoma
Bahangaza on the 7% day of December, 2015. Upon serving the plaint to the

defendants, the journey on the suit had not been smooth. There has been a



number of preliminary objections raised by the defendants. The first
objection was filed on the 15 April, 2021 with four points of objection. It
was heard and the objections were overruled by this Court. The copies are

in the record, 1 see no need to go into details at least for now,

3" defendant has

This time around the defendants, in particular the 1% angd.

complied to the scheduling order of the Court issued on the date,

The 1% and 3% defendants were being represented by Mr. Fortunatus
Mwandu, State Attorney ‘and the plaintiffs and the 2™ defendant were

unrepresented.



The 1%t and 3¢ defendant have submitted through their attorney that on the
first point of objection it is a requirement under Order VI Rule 17 of the Civil
Procedure Code, [Cap 33 R.E 2019] that in any amendment of the pleadings,
leave of the Court must be sought and duly granted. The same reads as

follows:

and 3 defendant that the second amendment

tiffs was filed in this Court in breach of the

| for the 15t and 3" defendant cited the case of Equity
Bank (Tanzania) Limited Vs. Abduirahman Mohamed Kwadu t/a
Kwadu Mikome Enterprises and Yano Auction Mart & Company Ltd,

Misc. Civil Application No. 369 of 2021, High Court of Tanzania at Dar es



Salaam Registry (unreported). In that case my learned brother Honourable
Judge Kakolaki cited the case of Mohamed Ameir Muhidini Vs. People’s
Bank of Zanzibar and two Others [1999] TLR 28 High Court -

Zanzibar where the Court affirmed the principle in the application for leave

to amend the plaint that "Both in law and in equity ah:advocate is required

 fimited to what will be necessary for
determining the real questions in dispute between parties,
See Order VI Rule of Civil Procedure Code, [Cap 33 R.E

20197,



On the 2™ point of objection the counsel for the 1% and 2™ defendant has
submitted that on the 13™ May, 2022 this honourable Court ordered the 2md
plaintiff to be joined, But in the notice of intention to sue dated 16M April,
2020 issued by the 1% plaintiff the 2™ plaintiff is not included, Hence the 2

plaintiff wrongly instituted a suit against the 1t and 3@.defendant without a

mandatory statutory notice of intention to sue.

at is according to section

6(2) of Government Proceedings Act, [Cap.

The 2" amendiient to join the 2" plaintiff who did not issue-a 90 days notice
of intention to sue the Government and to serve the same to the Attorney
‘General and the Solicitor General. Even if the second plaintiff was ordered

by this Honourable Court to be joined as necessary party the said order did



not automatically waive the mandatory requirement of the law of issuing the
90 days notice of intention to sue the Government. The 1% and 3" defendant

pray that the suit be struck out with costs.

The plaintiffs are in opposition to the preliminary objections made. Starting

with the first point of objection that the plaintiffs have filed amended plaint

without leave of this honourable Court they have:

oy
i

f ea 'pa"

t-for leave to amend the plaint,

reh, 2023. The amendment was

verification ¢ 2+ 0On this time of submission, I have no doubt, as indeed

it can be verified from the pleadings, whereby it was ordered as follows:

"Leave granted to the plaintiffs to file amended plaint by

13/04/2013. Mention on 15/05/2023.



Judge
23/03/2023".
Thus, though I will give a more detail account, I have confirmed that the

amendment was done pursuit to leave of this Court. As to the second limb,

the plaintiff's counsel has submitted the argument

the 1%t and 3¢

defendant that the 27 plaintiff who was joi

Honourable Court on 13t May, 2022, was's

(1) Where a suit has been instituted in the name of

wrohg person as plaintiff or where it is doubtful

whether it has been instituted in the name of the



right plaintiff the Court may at any stage of the surt,
if satisfied that the suit has been so instituted
through a bonafide mistake and that it is necessary
for the determination of the real matter in dispute

so to do, order any person to be Substituted or

added as plaintiff upon such te

thinks just.

eer jofnea,’-,_ whether as plaintiff or defendant,
os; present before the Court may be
necegsary in order to enable the Court effectually
and completely to adjudicate upon and settie alf the

questions involved in the suit, be added.



The for plaintiff have submitted that the second plaintiff herein was joined
by an order of this Court so as to effectually adjudicate the issues before it.
The 2n plaintiff herein had no complaints against the Government to

necessitate issuing notice but was rather joined by the trial Court.

The counsels for the 1%t and 3™ defendant in their submission in chief had

into, The cou r defendants has argued that it is a cardinal rule that in
every amendment blessed by the Court, the Court will set the parameters
within which the alteration or the amendment will be made as clearly stated

the case of Salum Abdallah Chande t/a Rehema Tailors Vs. The Loans



and Advances Realization Trust (LART) and two Others; Civil Appeal
No. 49 of 1997 (unreported) which was also quoted the case of Peter
Wegese Chacha and 2 Others Vs. North Mara Godmine Limited on

the holding that "the Court will set the parameters within which the alteration

or the amendment will be made”.

joined so as to enable it to effectively and completely adjudicate the matter,
that cannot waive the mandatory requirement of the law under the
Government Proceedings Act, [Cap 5 R.E 2019] which requires issuarice of

ninety days notice of intention to sue,

10



In this case the counsels for defendants the 1% and the 3 defendant allege
the amendment in particular the second amendment, was not blessed by
this Court. And even if it would be said in the positive, but the plaintiff could

not substantiate the parameters within which the amendment should be

conformed. The plaintiffs have it that the amendmént was blessed and it

verification clause and their counsel signs on the plaint. If
they fail to pray for and amend the same, the land case

may be struck off the Court Register”.
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Reasonably, the prayer to amend the plaint emanates from the ruling and
the relevant part is the except quoted above. I thinkit serves the parameters
set by the Court and there is no need to misuse time on objections as the
counsels had the duty to enter appearance on the date of delivery as well as

to peruse the Court record before raising the objéction. It is advised

int argue that the 2 plaintiff did

f intention to sue. That infringed section

completely detérmme the dispute at hand. It is however the argument by
the 1% and 3 defendant that an order of the Court cannot operate to waive
mandatory statutory requirement of 90 days niotice hence they are praying
for the suit to be struck out. That however may be resolved by looking at

12



the essence of notice and seeing if it was necessary in the circumstances of

the present case.

It should be appreciated that the adding of the 2" plaintiff was at the

instance of the Court and in law it was in compliance to Order I Rule 10(1)

and (2) of the Civil Procedure Code, [Cap 33 RE 2 In the case of

Claude Roman Shikonyi Vs. Estomy A. B

Revision No. 4 of 2012 Court of Appeal

impending suit and allow the entity to investigate and prepare for defence

or settle the claims to save unnecessary costs.

Under the circumstances of the present case it is not true that the
Government (1% and 3™ defendants) did not know about the claims.
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