IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)

AT SUMBAWANGA

LAND APPEAL CASE NO. 22 OF 2022

(Originating from the District Land and Housing Tribunal for Rukwa at Sumbawanga

4

in Application No. 40 of 2020)

AUDIFASI SUNGA.....cc0veerercnne [ \PPELLANT

1. DEUS FWAMBA
2. WILBROAD FWAMBA
'3, ANTONI FWAMBA @i, N CI— RESPONDENTS

4. ZENOBI FWAMBA

5, EVARIST FWAMBA

JUDGMENT

This appeal _ste‘mg from App‘_l_ication No. 40 of 2020 at the District Land
and Housing Tribunal for Rukwa at Sumbawanga (the trial tribunal) in
which the appellant Audifasi Sunga, sued Deus Fwamba, Wilbroad
Fwamba, Antoni Fwamba, Zenobi Fwamba and Evarist Fwamba (herein

to be referred to as the 1%, 2,3, 4* and 5" respondents respectively)



for allegedly invading his 100 acres piece of land (the suit land) located
at Ntemba Village, Namanyele, Nkasi District, within Rukwa Region.

In his testimony before the said trial tribunal, the appellant claimed that
he had been in undisturbed occupation of the suit land since 1990 which

is almost more than thirty years (30), when he was with one Godfrid

Ntipula.

On their side, the respondents strongly disputed. thé:appelian

- to the Sukuma people in the year

respondents on the balance of probabilities as required of him by the
law, due to two reasons; first, that the appellant failed to call a material
witness one Godfrid Ntipula, and second, that PW2 being the father of
the appellant; was a witness with own interest to serve whose evidence
was supposed to be corroborated by another independent evidence, but

it was not corroborated as such.



The above decision by the trial tribunal did not please the appellant at
all. He therefore, preferred the instant appeal by fronting six grounds of

appeal as follows: -

1. That the learned chairperson of the tribunal erred in law and fact
by failing completely to evaluate the evidence of the appellant; if

that could be done (sic) could come with dfﬁereg decision.

Tribunal erred in

recovery of land

6. That I was not fully treated as according to principles of natural
Justice.
Due to the above grounds, save for the sixth which he later withdrew,

the appellant prayed to the Court that his appeal be allowed, that the



proceedings and the judgment of the District Land and Housing Tribunal
for Rukwa at Sumbawanga (the trial tribunal) be nullified and costs to

follow the event.
The appeal was heard by way of written submissions pursuant to parties’
consensus and the order of the Court issued on 27" day of April, 2023.

In compliance with the said scheduled order, theia opellant filed his

.

?g -

their Reply Written submission on the 23%.Day of

e

y, 2023 and finally

R

the 31% day of

The __j:fjpell'a_nt ed ’b-,ﬁargue the first, second and third grounds of

appeal together and submitted that the trial tribunal misdirected itself in
deciding the matter in favour of the respondents on the ground that the
appellant had failed to bring one Godfrid Ntapula as a material witness,
because the said witness had a dispute with the same respondents in

land application No. 39 of 2020 and before the said trial tribunal, hence



he could not turm up to testify as he was also invaded by the

respondents in his land.

The appellant also submitted that he proved his case before the trial
tribunal on the balance of probability as required of him under section

110 of the Evidence Act, Cap 6 R.E 2019(the TEA) because his evidence

was well corroborated by his two witnesses; hence,the trial tribunal

He dited the cases of Shaban Nassor vs Rajab Simba (1967) HCD
No. 233 and Thomas Matondane vs Didas Mwakalile & 3 Others

[1987] T.L.R. 210 with a view of reaffirming the principle that a person is



entitled to the disputed land by adverse possession as he had been in

undisturbed occupation of the same for a long period of time.

Turning to the fourth and fifth grounds of appeal which he also proposed
to argue together, the appellant submitted that trial tribunal misdirected

itself by believing the testimony of the respondents. that the appellant

was granted the suit land.in the year 2000.

It was furt submitted by the appellant that the respondents” invasion
into the suit land which had been occupied by him since 1990, was
unjustifiable because according to the Law of Limitation Act, Cap 89 R.E.
2019, the time limit for recovery or redeeming the land is twelve years,

but according to the records of the trial tribunal, the main suit was filed



in the year 2020. That the same court records also show that the suit

land was not under possession of any of the respondents.

In conclusion, the appellant submitted that it was a gross error for the

trial tribunal to ignore the appellant’s evidence who had been in

In the end, the appellant humbly prayed ’chat this court be pleased to

tting aside the judgement and

first ground of appeal that the trial tribunal was correct to decide in
favour of respondents since the appellant failed to call a material witness
contrary to-the principle of law that the one who alleges must prove his
case as provided under section 110(1) (2) of TEA. The cases of Geita
Gold Mining Limited and Others vs Ignas Athanas, Land Appeal

No. 122 of 2015 and Antony M. Masanga vs Penina (Mama Mgesi)



& Lucia (Mama Anna), Civil Appeal No. 118 of 2014(both unreported),

were cited by the respondent counsel to cement the above position.

The respondents counsel added that the appellant failed to prove his
case before the trial tribunal which rightly found his evidence as being
weak compared to the respondents’ because the first appellant’s witness

had interest of his own to serve; hence it was not pro er to act on that

evidence in absence of corroboration inder- -.dent

evidence.

Arguing in respect of the second .. respondents counsel

recognizable by the:

was p_ermittedé'

"An invitee cannot own the land despite the fength of time he

stayed on the particular land.”

It was also the submission of the counsel for the respondents that the
law of limitation cannot be applied in the circumstances of the present
case because there was an invitation of the appellant to the suit land
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and it is a principle of law that no invitee can exclude his host whatever

the length of his occupancy on the piece of land.

To fortify the above position, the learned counsel made reference to the

case of Laurent Mwang‘ombe vs Tatu Haji Mwambise (supra) and

argued that there was no time at all for the respondents to recover the

who is the arﬁpﬁélla_nt_’s father had his own interest to serve and his
evidence lacked corroboration; hence his evidence could not be relied
upon. She cited the case of Abraham Sagurani vs Republic [1981]

TLR (without mentioning the page number). According to the learned



counsel, in- that case it was held and I quote from page 4 of her

respective written submission, that:

"..evidence of a person with an interest of his own to serve must

be approached with court (sic) and should (sic) be acted upon

unless collaborated by other independent evidence”

aware on that time the appeliant ac

frorn it hence he could not kriow

section 110 (1) (2) of TEA and also as per the case of Anthony M.
Masanga vs Penina (supra) and Hemedi Said vs Mohamed Mbilu
(supra).

She further submitted that in their evidence, the respondents defended
their case by adducing evidence on how the appellant found himself in

possession of the suit land through being a member of the Fwamba's
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family and he did not object the fact that the respondents are his

relatives by being a son of their brother who is PW2,

However, to their dismay the appellant began to dispose of part of the
suit land to Sukuma people contrary to the family commitment that the

same should not be disposed of by the one it was entrusted to.

Re-joining, the appellant submitted that the evidence:of the appéllant

A. Due to that argument, the

ribunal misdirected itself by

undisturbed possession of the same for about 30 years and wonders

why the respondents have emerged to claim for it now. He was of the

view that the trial tribunal ignored that fact without any justification.

He further submitted that the trial tribunal failed to consider that the

respondents did not testify as to who granted him the suit land despite
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alleging that the appellant-was granted the same in the year 2020_, and
added that there was no evidence from the respondents to substantiate
the fact that he was a mere invitee to the suit land. He thus, reiterated
his submission in chief that he justified the ownership of the suit land

since 1990 when he acquired it.

From the foregoing reasons, the appellant humbly prayed to this court to

Since it ‘appears that the centre of the dispute between the parties

herein is on the reasons used by honourable chairperson of the trial
tribunal to decide in favour of the respondents and declare them as
lawful owners of the suit land, this being the first appellate court, I am

constrained to go back to the roots of the main case and re-evaluate the



evidence adduced by both parties in order to see. whether the said trial

tribunal was justified in arriving to such decision.

As per the records of the trial tribunal, when the main suit was called on
for hearing, the plaintiff had three witnesses himself being inclusive,
whereas the respondents’ side had five. While the appellant testified as

PW1, the rest of his witnesses who were Jacob Msangano and Vicent

Siame, testified as PW2 and PW3 respectively.

His evidence was followed by the evidence of PW2 who testified that the

suit land was acquired by the appeliant and one Godfrid Ntapula when it
was a bare land. Next to the above 'applicant_/ appellant’s witness was
PW3 who testified that the suit land who testified that the suit land was
acquired by the applicant/appellant and one Godfrid Ntapula in 1990 as

it was a bare land and they began farming on it until 2020, when he was
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chased by the respondents from a piece of land, he was given by one

Godfrid Ntapula claiming the said land belong to them.

During cross examination PW1 said he is 53 years old. He acquired the
suit land since 1990. He cleared the suit land as it was a bush. He was

with Ntapula. He cleared the suit land in 1990 and began farming

activities. The suit land is 100 acres. PW2 said hesaw the applicant/

appellant acquiring the suit land.

repeated by his fellow witnesses, the suit land is 333 acres. Initially it

was belonged to their grandfathers, but after their demise, it was
entrusted to their senior brother to take care of it on condition that it

should not be sold to anyone.
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They added that after the death of their senior brother, the suit land was
entrusted to their junior brother who is PW2, a father of PWi(the
appellant herein). According to the evidence of the respondénts SMi1
sold the suit land to Sukuma people. They further testified that after
disposal of the suit land to Sukuma people, they complained to the chief

who decided in their favour and ordered the sal

F

During “cross examination the respondents said that the suit land
belongs to Fwamba family. The appellant did not acquire it in 1990, He

is a trespasser.

In her judgment, the trial chairperson found that the appeliant failed to
call a material witness who is Godfrid Ntapula, to corroborate his

testimony on how he acquired the suit land, and that PW2 who is his
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biological father, was a witness with own interest to serve, hence his
testimony was supposed to be corroborated by another independent

evidence.

Based on the above two reasons, the trial chairperson was of the view
that the appellant (who the plaintiff in that case) failed to prove his case

on the balance of probabilities as required of him U ler section 110 of

TEA.

roved his case as

-evidence has riot

First,"he has su |ttethatthe said witness could not come to testify

for him because he also has grudges with the respondents who invaded
his fand just '"-asﬁlthey did to him. His second reason is that it is not
necessary for him to have more than one witness in order to prove a

certain fact. He has referred the provisions section 143 of TEA to cement

his argument.
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With the above evaluation of evidence by both sides before the trial
tribunals, it is crystal clear that none of the respondents testified that
the appellant was invited by PW2 to utilize the suit land. Had that
evidence been adduced by the respondents, one would have expected

the typed records of the trial tribunal to display that piece of evidence.

Also, had it been true that the appellant was so invited, the respondent’s

court. (Se-é Farida F. Mbarak and Another vs Domina Kagaruki &
4 Others, Civil Reference No. 14 of 2019, CAT at Dar es Salaam

(unreported),

Reverting back to the grounds of appeal by the appellant, the appellant

has argued on five grounds of appeal after dropping the sixth ground, I
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as have pointed above. On my sidé, after having gone through the
remaining grounds of appeal, I am of the opinion that the fourth ground

of appeal is enough to dispose of the present appeal.

This is because, the first, second, third and fifth grounds of appeal are

all relating to the fourth ground which focuses on the standard of proof

in civil cases. The said decisive ground of appeal is t

e effect that the

It is true that the appellant did not bring Godfrid Ntapula to testify for
him on h_owlh'e_ acquired the suit land in the year 1990. However, that
was not the only material witness the applicant/appellant could bring
before the trial tribunal in order to corroborate the evidence of PW2 on

how the appellant acquired the suit land.
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The typed proc_eedings-of the trial tribunal can help to justify that court’s
observation. For instance, at page 5 of the said proceedings PW3 was

recorded to have stated that:

“The suit land was acquired by the applicant and Godfrid Ntapula

in 1990 as it was a bare land and they began farming the same

until in 2020 ...”

that PW3 corroborated the evidence of PW1 and PW2 by testifying that

PW1 waé. wit odfrid Ntapula when he began to acquire the suit

land.

From the above excerpts, it is obvious that not only the evidence of the

appellant was well corroborated by PW2 and PW3, but also the evidence

18



of PW2 received corroboration from the independent evidence of PW3

who had no interest of his own to serve.

In the circumstance, and due to the above reasons, it is my considered
opinion that the allegations that the appellant failed to bring @ material
witness and that the evidence of PW2 fell short of being corroborated by

another independent evidence, are unfounded. Hence; it cannot be said

the trial tribunal credible and true.

It is my ﬁ"'rm.. view that the provisions of section 110 of TEA cuts across
both sides because it requires the one who alleges existence of a certain
fact to prove its existence on a balance of probability. Now, since the
respondents alleged that the suit land belonged to their grandfather, it

was also their duly to prove on the balance of probabilities who exactly
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was the owner of the suit land and how he acquired the same, instead

of arguing generally that the suit land belongs to Fwamba family.

That alone would be enough for me to hold that even if I were to use a
weighing maching, it is the appellant’s evidence that would tilt down

than the one adduced by the respondents. However, 1 find it pertinent to

point another discrepancy 1 have observed fromithe respondents’

avidence.

It is glaring from the records that.accol ng t

indred acres (100), and it Is

istrict. This can be inferred

3 it is stated as herelinder:
d ddress of the suit premises NTEMBA NAMANYELE,”

raph 6 of the said application form it is stated as

foflows: -

"Cause of action/ brief statement of facts constituting the
claim.. WAMEVAMIA ENEO [ANGU [A SHAMBA NA KUNITISHIA

KUWA MWAKA HUU HAKUNA  KULIMA..SHAMBA  HILO
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LIMEVAMIWA TAREHE 6-4-2020 SHAMBA AMBALO NILIWENZA
(SIC) KULIMILIKI MWAKA 1990 LENYE UKUBWA WA EKALI (100)
THAMANI YA SH. 100,000,000/= SHAMBA HILO NIMEKUWA
NIKILITUMIA KWA MUDA WOTE BILA KULALAMIKIWA NA MTU

YOYOTE YULE”

Literally translated, under paragraph 6 above the ‘applicant/appellant

in their defences

Worse still, I have noted that even the trial chairperson fell.on the same
trap in composing her judgment when she declared the respondents as
lawful owners of the suit land without resolving the disputed fact in

relation to the size of the suit land.
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In my view, after realizing that the parties were. disputing on the size of
the suit land, the chairperson ought to have determined first whether
the suit land is composed of 100 acres, instead of determining who was
the rightful- owner of the suit land, which I think ought to be the second
issue after resolving the dispute in relation to the size of the suit land.

The omission to do that leaves confusion in that%i‘%np.ug_n‘e‘d judgment;

whether it is 100 or 333 acres.

consequence thereof, the respective judgements of the lower courts are

hereby quashed, the orders passed thereto are set aside and the

appellant herein is declared a lawful owner of the suit land.

It is so ordered.
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