THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
AT MTWARA
LAND APPEAL No. 13 OF 2023

(Originating from the District Land and Housing, ‘mbuna[ for Mtwara in
Land Application No.29 of 2021)

BIRIGITA PETER KAPEYU.commrmsseescnnsssssansssmmsssansnnses APPELLANT

VERSUS

ABDALLAH NACHUNDU ..icvimierinsieiremnscssessassans 157 RESPONDENT

MARIO PATRICK MARIO . ...... ::z“D RESPONDENT
IUDGMENT

29/8 & 2979/2023

LALTALKA, 3.
The appeliart herein BIRIGITA PETER KAPEYU is dmsatlsﬂed WIth the"
decision of the District Land and Housing Tribunal for V'twaru (“thp DLHT”)

in-in Land Ap_,gl.zc_atl.on No.29 of 2021. She has appealed to this Court of the
following grounds:

() That the District Land and Housing Trfbuna/ erred in faw and in fact in
finding that the suit land doesn't betong to the appellant not taking into
account the strength of the evidence adduced by the appellant vis a viz
the evidence of the respoindents with /e?ga/d to owriership of the suit
land,
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(2} That, the District Lond and Huuw;g Tribunal erred both i faw and in
fact in disregaraing exiibit L1 tendered by the sppellant which exactly
proves location, measurament, and ownership of the suit land to the

. appefiarnt,
(3 Thal the Tribunal erved in law and iy fact as the Hon. Learned Chairmen

misdirected himself and misconceived the principal of failure of a party
to cross examing a witness as he oid not take into account he fact that
ail what was stated by the said witness by the said witness had afready

_ _ been denied and contradicted i Her examination in chief.
(4) “THet the District Land and Housing Tribunal erred in faw and in fact in
failure to apply the principle of standard of proof as he didn't base his
dacision o balaice of o obabilities [nstead the standard applied was too

high. -

The factual and contextual bat:k_g round to understand the controversy, as
can be glean’éd from'the court records takes usto a place called Mjimwema,
Magengeni Ward in Mtwara Mikindani - Municipality (“the Municipality”). The
appellant alleges that in the year 2002 she bought a piece of land measuring
4125 square kilometers in that area whith,. by then was a village. No wonder,

as the app'eliz-zr_fc-_aile‘_gfe:s-r she used the land for cultivation of temporary crops.

- Due to urbaniz atzon and the quest for expansion, the Municipality
announced to the_wllagers elaven years later, that is in 2013, the plan to
acquire the l_énd a.n'd EOm[ﬁ'e.lwsate-I_andowners accordingly. The Municipality
o‘rde?éd '?'jh'e-.:'_:!'a:ﬁdbwners to refrain from developing the areas pending
paymf'_ent {jf 'tif;e'ir't:omp-ensatéon. It appears that the Municipality took longer
-th_’c_iﬁ_- expectedand the_-\,}_illa_gers, alleged]y including the appellant, knocked
the doors of this Court and the Court adjudged in their favour directing the
f\!z’l_z.fhi.;irpal'_iw to ai!ow}aﬂdczwners to continue with their activities until such

tim'e."-f;hat the Municipali_’ﬁy waould be ready to pay compensation.
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After the case, the appellant went back to the village, but her fand had,
allegedly, been invaded by the respondente The first respondent who is &
local of that village -u_nir-k_e the appellant who lived __efs_ewhere,_vehefner}tly
denied the appellant’s ve'rsierr df the story. The -éet'eﬁd'respdhdeht. on his
part, claims he had purchased the land from the ﬁr;i. respondent and that

such land had never been a part of the area ear marked for atqursrtron by

the Municipality.

The controversy was taken to the DLHT whrch as alluded to- above
adjudged in favour of the respondents hence this’ appeal When the appeal
was called for hearing, both parties appeared in person unrepresented The
next part of this ]udgement is & summary-of the: rrval oraf submrssrons of the
parties. To save time, the first respenderst to allow the second rec;pondent '-
to proceed while reserving his right to make mrnor ad.dr_ts:ons should
conditions dictate. |

Submitting in support of the first ground, the appell-ant St-ated-thé’t she

was the one whosea Iarrd 'Was' valuated and that she provrded ewdence to
support this claim. She further explained that the Distnct Land and Housmg
Tribunal (DLHT) did not believe that the vaiuatron had been conducted on
herland. They asked her to come to the High Court to prove her mvo[vement
intha case, She mentioned that she came to this r:ourt and requested a copy
of the judgment, which s._he- then took 1._0 the DLHT. Howe\{er_,-. they _ln_sisted
on having the original copy. The DLHT checked the "c')z'-_ig:i_'n-a;. ju__d_gmen__t."ehd' '
did rct find her name in it. She believed this to be an e'r'rOr'be'cause'there

vere 700 pecple ”'E\rOin_.d anc only the leaders were mentroned in the

judgment. She also mentromed- asking the 1st re_s_pondent abeut wh_eiher,t_h_e-
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suit land had been -QaI'Ued', as she had no qu_eStic}ns for the second
-reSpondent,,_ who was just a buyer, and she assumed he didn't have any
relevant information.

- The 1st Respohde'ht-- on his part, argued that the DLHT's decision was
correct He c!almed that the DLH‘[ had considered the evidence from both
parties He '301ﬂted out that on page 8 of the judgment, it was clear that
both sides had been considered, Regarding the evidence r.eiatasd to the
valuation 'Foe'm; he argued that there was no connection between the suit
land and that form, as it did not contain any coordinates, He also
acknowledged that in the main case of the High G ourt, only two persons out
of the 700, namely Emanuel Rus h]ta and Salum Bakar? Hamisi, were
mentxone_d.-_ He stated that the DLHT was unable to determine whether the
appeliant was indeed among the 722 jheo'plfe or if she had inserted herself
into: the case w_ii:hou't justification. He bél%eved that the DLHT's approach was

carrect in not making any-findings in that regard, in his opinion,

: _'ijving_ o_n‘to”thé __éécond ground of appeal, the appellant claimed that the
land belonged to her since it was purchased in 2001, She stated that she
had provided a _v'a_!igétién certificate as evidence and had brought 3 witness
Who-__had_éléb p’ul"é.hafsed'lanc:i and testified that he had encountered the 2nd
resptﬁh'gjen't;' According to her witness, the 2nd respondent had indicated that
he hacl '.no iSsues"with 'the buyer but intended to deal with the seller,

specn’ icafly the 1st respondent

The an respondent responded by addressing the second ground of the
case concermng exhibit Pl which was. a valuation form, He expressad
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doubts about the authenticity of this document, s'ut}éjést:%ng that it é‘bp'e'a"red
to he forged. He pointed out that the fomz contamed twa different numbers

281 and, in brackets, 951 "new." Additionally, there was an mtonsss&nc:y in
the size of the farm with the notation "4125 \’ieters faquares” foliowed by
crosses. He also noted that the handwntmg on the' form appeared to be thwt
of two different indi viduals, Wzth one person ﬂlhng it in and another crossmg
it out. The 2nd respondent further argued that the ,Jocal-.govemment-
authorities were the first ones to identify the land, and the area portion on
the form was left biank He concluded by stating. hrs beflef that the DLHT'

decision to reject this evidence was just:f;ed.

On the third ground, the appellant explained her position, stating that she
had not questioned the buyer and had .di_reCtEd hef q_u_esi:i_on$'.-tO--'the"sel_.l_er--
She clarified that she was not -fry»f'ifhg to avoid being a witness and
acknowledged her lack of i{enowledge regarding the law. She believed that
the buyer was merely a buyer, and her focus was on the seller, whom Shfe_
considerad responsible.. -.; |

The 2nd rnsponden’t:\kehem@ﬂ'tly disagreed. He QXpreSsed his'opini’on-
arguing against the notion that he was not concerned. He emphasnzed that
both of them were parties to the case and, as such were obl;gated to
respond to questions. He: mc.nt:oned that the. appeilant had been mst: ucted
to question the 3rd wztness who provzdm a historical- bac:kground Acaozdmg
to the 3rd witness, th.e appeliant had an area but not the tand in dlspute He
cited some cases and agreed with the DLHT's decision in that regard,

referring to page 10 for the cases cited.
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On the fburth'-gmund, the appeliant voiced her confusion about why the
tribunal did not -be'l'fe\'fe her. She p.oihted out that the DLHT had not called
the rep_resentati\?é of the 723 people and had réjected a copy of the High
Court judgmen.t as lacking merit. She disagreed with this decision, stating
that she_ was part of the list and that they should have accepted her claim
as a claimant. Shé'menti‘oned a photograph that was not submitted to the
'DLHT a'nd“é:{piaizned_ the difficulties she faced in obtaining the HC decision.
She felt that the high standard of proof required was not applied properly.

T_h:e'2nd res-pondént respondad by stating that, in his view, the DILHT was
justified in considering the evidence presented. He argued that there was no
requirement for a specific number of witnesses and suggested that if the
apbeil"ant had warited the representative of thé 700 claimants, she should
have requested it. He also mentioned that the DIHT did not desire an
e'xces':sive.amoun"c of evidence, similar to a criminal case, and generally
believed the appeal was justified.

The 1st responcjeht interjected, expressing a desire to prove that he was
the one who had sold the land to the 2nd respondent. He asserted that the
appellant 'hia'd_”-'ffﬁ'rg(}{tfen about her own piece of land and explained that she
u_.sed'___ft{'j""paés.'.'by.his place to reach her farm. He claimed that she had iost
con‘téct with the'viilage leaders and suggested that her anger had hindered
hlcablhty to assist her. He also mentioned a family connaction between his
v'\)*;if:ej' and the 'ap_pell_arjﬁs witness and noted that the village authorities had
s_t'a'rté_d sefling Unoccupied bush area “ichaka” and that might have included

the a.ppeliant’s -_1and._ Pressad further, the 1% respondent seems to be full of
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blames on how the appellant lost rapport w.lith_vi'il_age"l_éade_rs, wh@ might

have been of great assistance to her.

I have dispassionately cor*-side’réd the cOLzrt‘ 'r'éco:rds g:'rounds o?iabbéal
and the rival submissions. T must admit that this case has hlghl;ghted the
importance of evidence in a court of law. As the first appellate court- _I-_fam
duty bound to reevaluate the whole evidence and if need be, come up with

my own fincdings.

It is a trite taw that in civil cases, the burden of pir_déf_'is;:dﬁ the one who
alleges, and the standard of proof is on the ba‘la__ri’ce_fijf probabiii._ty.,_This_
implies that a party who has a legal burd'e_n.-bea'r;;s thé’fe'v_i_d_eihtial -bu_rd.é_ﬁ._ffl'f:or
instance, in the case of Charles Christopher Mumphrey Richard Kombe
T/a Humphrey Building Materiais vs iinondoni Muniﬁiipal Council
{Civii Appeal No. 1,25 of 2016) L2021] TZ(’”A 337 (2 August 2021) Court of
Appeal of Tanzania dzscussed thlS ussue extonsnvely by refernng to the
commentaries from the seleatf‘-*d cases zn India by the !eamed authors of
Sarkar's Laws of Evidence, 18" Edition, M.C. Sarkar, S C. Sarkar arid P. C.
Sarkar, published by Lexis Nexis at page 1896 whefeby-. the Court at;._pag_e_ 15
stated: " |

L.the Gurden of proving @ fact rest on fhe party who
Jw‘,(‘afma!}u asserts the alfirmative of the issue and not upon
the paity who denjes i, for hegative is usually incapable of
pmc}f . The Court has fa examine as. to whether the person
upor whom the burden lies has been able discharge. his

burden. Until he. atiives at- such & conclision, -he cannaf
proceed on the basis of weakness of the other party....
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