THE UNITED REPUBLIC OF TANZANIA
JUDICTARY
IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
AT MTWARA

LAND APPEAL NO. 23 OF 2022

(Originating from the District Land and Housing Triburial of Mtwara at Mtwara in
Land Application No.70 of 2018)

BAKIRY OMARY MTUMWERNE (As the Administrator
OF the Estate of the late OMARY MZEE MTUMWENIY vireseiviseersersrsrasvarese APPELLANT

VERSUS
TATL SALUMU NAMALA  orvvrvsrsrismmrerssnres onsvsressnimanasinaiensns 157 RESPONDENT
ALLY SHABANT KAGOMA .vcvcorsvseurcrrsasseiapsoressrans ciiveensesssincens IND RESPONDENT
COSTER BARMABAS 11vvvsseemssvessmsmmssmssrssessassariesmsssssessassineseness 3K0 RESPONDENT
HENRY MOSHI oovvrissesrvirienssens saessersssassravtarmasscssmmrnsasanarirasencd 1 RESPONDENT
MWALAMI 0. MTUMWENT Lovvorrorinsssessresansiarsassasnossassesevssanes 5T RESPONDENT
JUDGEMENT

LB & 29972023

LALTAIKA, J.

The appeliant herein BAKIRT OMARY MTU MWENI who is administrator
of the estate of the late Omary Mzee Mturnwen] is di._ss’-éti_’sﬁed with the

decision of the District Land and Housing Tribunal for 'Mtv_;r.ara-_i-ri (__tl’ie DLHT)
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In Land Apphcatlon No. 70 of 2018 He has appealed to this Court on the

foilowmg qmunds

7 "-?'-Tﬁ?azj, the trial cf?af'r'_n:zan erred in faw artd fact by holding that the sale of tha disputed
fanid [o wit Plot No 391, Block "A” between the 17 Respondent and the forner
adminisirator of the esiate Omar Mzeg Bakid Miumweni namely Yunus Mpate
" Mussa are valid whike the High Court of Tanzania at Miwara (This Couwrt) Throligh

A€ Givil Appeal No 03 of 2014 at Page 10 nullified afll sales Conducted by Yunis
Mpate Musse including the sole of Disputed lond.

2. That. the trial chalrman erred int law and fact bjr enterdng-its decision i1 favor

e Rc%‘pﬂ?f?dé’f?f and dismissed the entire Application wiile ife Appeland my Ef?c?t:?f acf
to prove his case on the required standsid, _ _

3. That the trial chairman erred i law and fact by entering its judgment without
reasoning, without considering and evaluate properly the evidence by the appeilant
" adduced during trial including afl exhibits lendered during trial and without
considering the final submission filed by the appeliant and hence led to wronaly
decision-of dismissing Land Application No 70 of 2018,

4 That, thé trial chairman errexd in law and 1act by deparling from, the opinions of the
- assessors wWithout any jusffﬁab/e reasam and recording the said opinion in the
Judgment. .

5. That, the trial ¢hairman erred in faw and fact by a,opfymg the guthorities to wit case
laws in’ his judgment whizh are distingulshable and irrelevant in the case at hand
as there was ho decision of the Court of appieal nuilitying ths Seid dacision of s
Court in-P.C Civif Appeal No 3 of 2014,

3 L

When the appeal was called for hearing on 25" May 2023 the appellant
appeared in p'efr’s;oh,,_ unrepresented. The first and fifth respondents enjoyed
the legal representation of Ms. Rose Ndemereje, learned Advocate
while the 2rd, 3 and 4" were absent as it was in previous sessions, The
appellant p%aye.d that the maﬁ:e‘r be disposed of by way of witten
submiissions and that the appeal proceeds expar-te against the 27, 3% and
4‘”‘-' r*ﬁSbonder*ts"3 -Theré- ’be'i'ng ne objection from the rest of the respondents

hrough their counsel, a schedule to that effect was agreed upon.
A ?{aciuaé"ami_ contextual backdrop necessary to appraciate the
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crux of contention is as foliows. It all began in February 2012 when a man
named Omary Mzee Baldri E*ﬂtu_nme,ni passed away without leaving a
will. He left behind a widow, Tatu Saluniu ié&mé-i}:a; and ten children from
different mothers. The diverse family included Rehema, Rukia, Hadia,
Mwajuma, Ganima, Mwahija, Mzee,. Bakiri, Haji, and Mwarami, each with

their unique personalities and dreams,

Following Omary's passing, the family faced the daunting task of
settling his estate. They agreed on two critical decisions:-firstly, to appoint
Yunus Mpate Mussa, Omary's younger brother; as the ‘administrator '_of:the
estate, and secondly, %o abide by Istamic taw (shariah) in
administering the assets. These decisions aimed to ensute fairness and

justice in dividing Omary's possessions.

Yunus Mpate Mussa took on the responsibility of managing the estate
and, as the family agreed, began the process of dividih’g Omary's propertie's
among the rightful heirs.. However, one- property stood out — & house
focated at Plot Mo 391, Block A Chikongola in Mtwara town. The
family collectively decided that this house should be preserved for the use

of ali family members, symbolizing their umzty and shared heritage.

Unfortunately, things took a tum for the worse. In a shocking twist,
Yums Mpate Mussa, allegedty in conspiracy with T’-aﬁ.:u- Salumi Namala,
decided to self the disputed house at a substantially reduced price of TZS
20,000,000, far below its market value. This decision was mdde w&thout the
consent or consideration of the other heirs, raising suspicions of ulterior

motives.
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Outraged by this unlawful sale and fearing an unjust distribution of
the’ir'fat_h&sr‘_s 'e_sifa_te,.the- heirs came together and filed a Civil Suft {Case No
26/ 291‘2‘) ?b;.efat:aré the Pri mary Court, of Miwara, seeking the revocation
of Yunus Mpate Mussa's position as administrator and the invalidation of the

sale agreement with Tatu Salumu Namala.

- Their pe-rseveranCE' and pursuit of justice eventually paid off when, on
-Séptember" 13, '201'3,. the court ruled in favor of the heirs. Yunus Mpate
Mussa was officially removed from his role, and all agreements he had
entered into, including the sale of the disputed house, were deciared nuil

and void.

:-Unwiliing to accept defeat, Yunus Mpate Mussa appealed the decision,
taking the case to the Mtwara District Court through Probate Appeal
No 1/2013. However, the verdict remained in favor of the heirs, and the

earlier '_j.udgr_ﬁen'i: was admitted as evidence (exhibit P2) during the trial.

:Undeterred, Yunus Mpate Mussa made yet another unsuccessful
appeal to the High Court of Tanzania st Mtwara, Probate Appeal No
3 of 2014, where the decision was upheld once more. This court not only
nullified the Unlawfut sale but also ordered the disputed house to be returned
to a newly, appointed estate administrator for thé fate Omari Mzee Bakiri
Mtumweni.

Following this ruling, the new administrator, the appellant in the story,
was advisad to-_také'légaha;:ti.on to rect[fy all the unlawful contracts executed
by--Yunus_-Mpaté‘ Mu'ss-'a_. 'Thi.s led to the filing of Land Application Ne 70 of

2018 before the District Land and Housing Tribunal for Mtwara at Mtwara,
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which is the focus of the ongoing legal battle. In. this application, the
appeilant so'u_g_h_t‘tt)' declare the disputed land as part of Omary Mzee Bakiri
Miumweni's estate and requested eviction of the terants arid payment of
rent for the time they occupied the property. The next part of this judgement
summarizes the rival submissions based gn the grounds of appeal

reproduced above.

Submitting i support of the appeal, the appellant Bakiri Omary
Mtumweni (through an unnamed legal aid provider) co_n_te_r‘i_d"ed"that the trial
chairman erred in both law and fact by as‘sertin_g.th'ef validity. of the sale of
the disputed land, specifically Piot No- 391,. BZo«:k‘Af ‘between the  1st
Respondent and the former administrator of the estate of Omari Mzee Bakiri
Mtumweni, namely Yunus Mpate Mussa, The appellant highlighted that this
Court, in P.C. Civil Appeal No 03 of 2014, page 10, nullified all sales
conducted by Yunus Mpaté Mussa, ihci'fi,ldi'ng the sale of the disputed land.

The appellant then provided an account of the proceedings _dufi_ng the
trial, indicating that the 1st res-pohdemt had Iaid_c;laim to ow_ﬂer.ship' of the
disputed land, spe:'cift‘:a'lly;r a house situated a‘f: Plot No 391, Block "A.' 'She_
had asserted th this property beionged to' the late Omar Mzee Bakm
Mtumweni prior e his passing. Additionally, she c{atmed to have, acqulred
ownership ti through its purchase from Yunus M pate Mus_s.a,_.the former estate
administrator.

He underscored that there existed o dispute regarding the fact that
the honorable court had invalidated the sale agree_nﬁé_nt -betw_*eén the .;__is’c

respondent and Yunus Mpate Mussa concerning the aforementioned
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disputed house. This court had deemed the sale contrary to both the law
and the -iinterésts of the heirs, noting that it contradicted an earlier
agreement among the heirs ﬂdﬁ to sell the property. The appellant then
quoted from the jud‘gmeﬂt:

- friher Fe (the former administrator) soid a house to the
W/daw of the deceased which is contrary fo the earfier
agreemeant that the bouse should net be sold, Such sele is
nuliified as jt was not in the best interest of the heirs. I find
0 reasons fo fBult the hwe cotrts below on those facts. " (Page
)y

- The appellant proceefk,o to d:aw attention to the fact that the
3udgment rendered by the High Court in P.C. Civil Appea! No.03 of 2014 had
been admitted as -E_xhib_zt P3 without any objectlon from the respondents.
He elucidated that, according to the legal implications of nullification, the
sale was rendered void, signifying ‘that no sale had, in reality, teken place
hetween the two ;ﬁai'té_es. Conséque;}tly,- he contended that the disputed land
remains an integral part of the estate of Omari Mzee Bakiri Mturnweni, which

should rightfully fail under_ the administration of the appeliant,

The ap.pejléﬁt:j_.;then:'.d:rew."att:enti'or*. to the fact that no appeal or
application fQi’_.i__f;@\fiSi@ﬂ had been filed with the Court of Appea!l following the
d’ecision“ren_de;fé_d" by this honorable 'c:oﬁzrt in P.C. Civil Appeal No 03 of 2014,
Hg_-_ehjphasizéd that, in accardance with the law, the failure to initiate an
afﬁpé_a'_ivoi’applic‘ation for revision signified the respondent's satisfaction with
the é'fdrem;nﬁtioned decision. Fu'rthermore, e chserved that oven if the
ht r‘espam:éﬁnt arm,ze{i that she had not been a a party to 7.0 Chl
Appeai Nn 0z of 2@.%.4, %:he iﬁw pmwd@d her-with the opportunity to

chailenge the deas;on ths ough the mechanisms of review or revision—
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avenues she had refrained from pursuing, thus implying her acquiescence 1o
the judgment,

The appeliant then turned his attention to the .-SQca'nd-g,m'umff of
appeal, argulng that the trizl chatrman had erved in law and fact by
entering a decis'ion in favor of the 'is't respondent and dismissing the entire
application. He cited the principle that the party making al?ég_ai:i_p_nsjj--must
prove them, referring to Section 110_ of the TAMZANIAN LAW OF
EVIDENCE CAP 6 R: E 2022, He explained that the standard of proof in
civil casas, including the present casg, was on the balance of probabilities,
as provided by Section 3 (2) (b) of the Tanzania Evidence Act, Cap 6.R: E
2022.

The apoellant referenced several case laws to -support this principle.
He then asserted that he had succné;‘sfuliy- met the required starzdard of p'foof
during the trial by presenting wztnesses and exhibits. to piove that. the
disputed property, Plot No 391 Block “A," belonged to the Iate Omary Mzee
Bakirl Mtumweni. He emphasized that he had aemonstrated on the balance
of probabilities, that the saie agreement betwee.n the st respondent and
Yunus Mpate Mussa had been nullified by .e:he,-cour-t, rendermg it as -!fﬂ_O:;S_B'E

had ever occurred.

His criticized the trial chairman for failing to acknOwIedge the
nuflification of the saie anl for quotmg ;rrelevant palagraphs in the
judgment, which ted to an erroneous deczsaon The appellant conciuded that
the 1st respondent's defense of not bemg ‘aware. of the eXIstence of the

Judgzrent held no ground in law, as every person was pr r;sumed to know the
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law, and ignorance of the law was not a valid defense,

The appeliant stated that if the st respondent claimed not to be a
pa_rt.y"m Probate Appeal No 03 of 2014, these claims could not invalidate or
b_verturn the -'-deéf's'ion m Pfobate Appeal No 03/2014. According to the
appellant, in faw, there are legal remedies available to individuals who claim
an interes t in a property Lzuk were not parties to the case. These remedies

include seeking a revision or review.

On the 3rd ground of a{%’ﬁpeal, the appellant argued that the triaf
cha’iriﬂan had erred in faw and fact by i-e.ntiering judgment without providing
-proper-.reasoﬂing or evaluating the evidence and exhibits presented by the
appellant during the trial, The E%ppeil'ani‘ empha‘qized that a judgment must
contain points for determination, the decision reached on those points, and
the reasons for the decision. Fai;u.re to do so raised concerns about the
judgment's validity. The appellai nt referred to Grder XHXTXK, rule 31 of the
Civil Pmces:iure Code, (“ap 33 [R.E 2019], which mandated that
judgments must include these eiements Furthermore, he Cited the case of
Jaremiah 5hemweta VS, Republic [1985] TLR 228 o support his

argument.

Lastly, on the 4th ground of appeal, the appellant asserted that the
trial chairman had departed from the opinions of the assessors without
j_us_tiﬁable reasons and"had not recorded these opinions in the judgment. He
explained 'th'at 'act:bfdiﬁg to the law, when a land case is heard bcfore the
trial trubuna! the chairman musi sit’ WIth assassors who are required to give

thefr opinions before Lne r:ha;rman reaches a ;udgmem This reguirement
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was outiined in sections 23 and 24 of tha 1 ,,and Dzsput&s Ccurm Act, E:ap
216 [R.E. 2019] and in regulation EQ(?) of }‘ihe Lam‘i Blsgxztes
Courts (The District Land and H-t}umsg Tribunal) i_teg.u lations, 2&,19.,

The appellant stated that he Was aware that t"h'é trial chairman is not
hound by the opinions of the assessors. However, he -Embhasi'zféd:, that
considering their opinion s mandatory and not discretionary. He pointed out
that the trial chairman must consider the assessors' opinion -and, if h‘é_ wishes
to depart from it, he must state and record the reasons for doing 50'in the
judgment. The appellant cited Sect'i_oh 24 of the Land Disputes Co:urtsﬁc't,

which outlines this reqguirement in mandatory terms.

The appeflant expressed concern that in thé: present appeal, the trial
chairman did not record the ass essars opm;ans m the judgment and failed-
t0 provide reasons for his departure from their optmens He pointed out that‘
this omission renders the entire deuslon- and ;udgmeni_ﬂull and vo_!d-,.._as per
previous court rulings on similar cases.

The appellant also argued that the trial chairman erred in applying
authorities and case laws that were distinguishable and i.rréie_\)ant to the case
at hand. He asserted that the cases cited by the. -triajl- chairman did not
address the specific circumstances of their case, where the High Court had
nu?liﬁed the sale of the disbul'zad iand -

He asserted that the cited cases dealt with scenarios where only the
administrator's appointment was revoked, bu’c_-'the_' sales remained valid. In
contrast, their case involved the nuil_i"ﬁ_c;a'-tien of ‘the sale, 'making{;_ it

distinguishable. The appellant concluded by réq'ueSti'ng_ the court to nullify
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the judgment and -p.roce'edéznés of the trial tribunal and allow the appeal with
costs.

Ms. Ndemereje, learned counsel for the ist and 5th
respondents, stated that on 'the- st ground of appeal, the Appeliant
insistad that this Honarable Court in PC Civil Appeal No. 03 of 2014 (exhibit
P3) nullified the sale Agreemeant between the then Administrator and the ist
Respondent. She then j:zrciceedfed to quote the wording. of the Honourable
Judge at page 10 of the typéd script on the mission to persuade this

Honourable Court that the sale agreement was not nuflified,

Ms. Ndemereje explained that, at pages 9 and 10 of the Judgment, the
District Land -a_nci_.HGusi'hg Tribunal for Mtwara resolved that it was not
confirmed that the High Court had nullified the initia! sale agreements, which
is why it a_dv_is';ed the new administrators to sue the former administrator and
those Who'be‘neﬁted from the deceased's assets through him. She argued
that the Appellant was misinterpreting this decision and trying to convince
the courts that the :.sai.e-ag_;jeéméénts had been nullified.

~ She further- stated that this Honourable Court, in Misc. Land
A@plicatiaﬁ: No. 27 nf'Z’D‘iS, orovided a proper interpretation of the
said JUdeant (E)Ehib'it P3). In that matter, it was clarified that the Court
did "n'c_st nullify the contracts but issued directives for the newly appointed
a’dmiﬁistrators o _-fo_:_l_low necessary procedures to rectify the distribution of
properties. Thef'.czo_lzri: _é_qg‘gesteﬁd that this could be achieved by suing the

buyers along with the reveked administrator in separate cases.
‘Ms. Ndemereje acknowledged that the interpretation by Hon, F.A.
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Twaibu, I in Misc. Land Application No. 27 of 2018 was not binding
on other judges but pointed _o_ut t,hé-jdu‘ty _of-j_g_:dges not to lightly dissent from
the considered opirdons of '_i:heir'_ céli%'ea_gjue.é. to maintain consistency in
legal decisions. She argued that it would be C;‘iffig:;u.it'gf’ér- the same Court to
interpret the Judgment differently;

Regarding the status of the contract _(Ex.h“i-_b_ft”_'"_-D-'I); Ms. Ndemereje
concurred with the learned chairman that alf contracts concluded b.e'tWe'en
the removed administrator and other parties were: Iegally bmdmg She
highlighted that the fact that the dzsputed Iand was sold to the 1st
Respondent was not disputed, Sne referred t_o _sectio._m i _of the PrQ_b_ate
and Administration of Estate Act, Cap ‘%&3‘2 R-E""}Gi‘c} which '--grah'%':ed éxe'cu‘cors
or administrators the power to dispose uf )raperty vested in them and noted

that the 1st Respondent was a bana ﬂde purchaser for vaiue without: notlce

Ms. N dnmerme cited the case of Dativa Nanga versus Jibu Grﬁup
Company Limited & Another, Civii Appeal No. 3:24 of 2020, w.h_er_e it
was affirmed that the fi rst reé:pon'deht was a boha fide purchaéer for'va'lue
without notice, having arted in good faith bellevmg that the seller waq the

owner of the disputed property and that there was no f rag.zd mvolved

Ms. Ndemereje then moved on to the second groqnd _af--ap{mal.
She noted that the Appellant claimed that the "'t'ri_efa"l' COUthdd -:—‘rredby not
considering that he had proven his case fo the req::ui.ted'_'s.ta’n'dards‘."_’Mé.
Ndemereje emphasized that the genuine issue at hand Was Wi"l{fﬁﬂ‘lez‘ pC Cfvil
Appeal No. 3 of 2014 had nullified the contracts. .S’h‘e:-referried‘t_cj.‘-'ithe
interpretation of this judgment in Misc. Land Ap'pi'ic_'_at_ién No. 27 of 2018,
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where it was clarf; fled tha the court did not nullify the contracts but provided
direcnv_es to the__new!_y a_p.poinﬁed administrators, She argued that the
Abp‘ellan‘c‘ h"ad fai!éc_‘; o prove to the lre'qu'ired_ standards that the disputed
land. belonged to him as an administrator, and if he wanted & different

interpretation of the judgment, he should have appealed against it

She also. pointad out that the number of witnesses and exhibits
presented had no bearih’g on the case's credibility, and the relevant factors
‘were the credibility of the witnessas and the relevance of the exhibits. She
nuteﬁ_d_'thafa single document or witness could be sufficient to prove a case.
Régai*dihg Exhibit Pi:S, Ms, Ndemereje argued that it was misconceived, and
the Appellant had misled the Pri'ma'ry" Court of ._Mtwara into issuing orders
based on Fa!s‘e' information. However, the District Court of Miwara had
nullified all those o_rder'_s and '_di_rec_::tef:d the Appellant to adhere to the
diféctives of PC Civii Appeal-No. 3 of 20?_.14_,. rendering Exhibit P13 ineffactive.

On the 3rd Ground of Appeal, Ms. Ndemereje addressed the
Appei!ant's campﬂamt that the tﬂuﬁ Chairman had failed to reason
and evaiuatﬂ the emdanca preqented during the hearing, including all the
exhibits and final -wn-tten submissions, She pointed out that Order XXXIX rule
31 of the CPC RE 2019, which the Appellant had cited, was inapolicable in
this case due to reguiztion 10(1) of the Land Disputes Courts (The
Dzstrlct 'L-;i'n'ci- : 'a'ﬁc_i Housing Tribunaf) Regulations;, 2019. She
explained that the CPC could only apply in the absence of specific
féquléitéons Additioi"iail.y,.-she artﬁu‘ed théi{ the failure to consider the Rled final
submissmns was  not pre;ud;c al, as submissions were not part of the
ev,dence Moreover she stated that there was no order requlring parties to
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file final written submissions in this case, and the -App_e-l%_an_t”h__a__d'-_ iho't
demonstrated any prejudice resulting from their absence.

PMoving on to the 4th ground &f’ag’ama‘i‘ ‘Ms. Ndemereje asserted
that the appellant had expressed dissatisfaction with the Ipamed uial
Chairman's decision, alleging that the (,halrman had deviated from the
opinions of the assessors mthout provtdmg adequate reasons for .Juch'
deviation. Ms, Ndemereje stated thcxt they ahgned themse!ves thh the
referenced requliation 19(2) of the Land D[spu.’ces Cquits (T he Dss_t_nc_t La_nd_
and Housing Tribunal) Regutations, 2019, and sec‘riofé'24 of fhe Land Dispute
Courts Act, 2002. She noted that the primary grlevance here revo!ved aroundﬁ
the alleged failure of the learned trial chairman "Lo prov;de 1u5tif'able reasons

for departing from the assessors’ opinions.

Ms. Nc%‘méfeje further added -that she found herseif sOrﬂeWhat
perptexed by this groumd of appeal In her conmdered wew the Appe]fant
appeared te be conflating the act of QI’DVidif‘g reasons fof d parture wrth the
manner in which a Jvdgment s written. She pomted out that it was ﬁaw
widely accepted that every Hammb{e Magzs&aat&, chalrman, ‘or
ludge had their cawn unigue .z.w!e of a..raftmg wdgmmats, with no
universally agreed- upmn format. What remamed of paramount
importance, in her opinion, was that the judgment must ahgn i ith the law
specifically, regulation 20(1) of' the Land D|sputes Courts {The Dlstrtct Land_
and Housing Tribunal) Requlations, 2019,

Ms. Ndemereje emphasized that upon a me’rii.cu.io_hs:_ﬁfefxam;in_atio_n-fofthe

Judgment rendered by the District Land and Hth}'si-hg___Tribunai_;_'it be_c'a:ﬁ}e
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evident that the \ﬁi_'earhed Chairman inftiated the judgment by elucidating the
rationale hehind his départu"'re from the assessors' opinions. She discerned
no apparent deviation from the prescribed process. That, in essence, was
thé crux of the matter.

: 'Transitinjri’i-hg to the 5th G‘fﬂlﬁﬁd of Appeal, Ms. Ndemereje darified
that court case'-s"'Were-v.-typicany- adjudicated based on the evidence presented
in the rec‘c:u'ds,_'._rath"e‘sr than solaly relying on the authorities cited hy the
Honorable Court. She stated that the terminology they often employed in
such instances was '-th_at the cited cases could be distinguished. She further
e_mphaSEZéd tha’t_fh.é Honorable Court'coufd ho_t be deemed to have erred
simply due to the authorities cited; instead, it had the prerogative to

distinguish them appropriately.

| In his ':"ejoinﬂar 5Ubﬂ3'i$s§zin, the appellant pointed out that the
rﬁSDOndents’ submission seemed to rely an legal technicalities rather than
focusing on merit and justice, The appelfant stressed that couris of law are
required to priofitize justice over legal technicalities, emphasizing the
importance of n_of c}ier:;idi'ng in Favor of the respondents based solely on such

technicalities.

I have dispassionately considered the court records, grounds of
appeal and rival submissions by both parties. T am inclined to state that the
-ap_peaji is an 'i-ht_e’r_esstif'zg one in my d;‘_.?in_im. It is born out of a family's quest
for justice, now stands as a testament to their determination. to uphald the
'r'i’g_htf;ui; distribution of their fa_tlﬁer"s--eS'tate and to preserve the fegacy of



unity represented by the -dﬁﬁp's.sé_eci_h;aﬁjge i Plot Ko 391, Block A

Chikongsla, Mtwara fown.

My task as the fi rst ap peliate Court has been to reevaluate the ewdence
presanted in the trial tribunal. This position has been siated by tbe Court of
Appeal in many decisions such as in the case of Gaudeﬁce Sangu VS
Republic (Criminal A_ppeat No. 88 of 2020) {2022] TZCA 784 (_-7 .Decem_ber
2022) at page 7 and observed __th‘a‘t:-u

W IE s irite law that fne first appellate court
_irc-s* a duty to r&evafus:e - the evidence on
record which is more oF less are. hearing of the
case except for the fact that unike the trial
court, It does so f/;'rough reading the transcript
of pmc'eedng., vwithout heariig witness as Lhey
testif which exptains why the assessment of
demearotr of wilnesses -is in-the domain of a
ial court, See: Shabani Dawdi v. Republic,
Criminal Appeal No. 28 of 2000 (unreported). In
doing su, the first appellate. cort may: concur
with e ﬁndmg of fact made by the. frza/ courr
o come Lo its own Findings.”

My first reaction is that the learned trial Ch'airmién aithough he was
indeead concer ned with a Land related dispute and not.a Probate and
Admmistratton of Estate matter whzch is bayoncl hiS Jurssd;cuon chose to
ignore a lot of relevant issues pr ﬁsented to him by way of testimomes of the
witnasses. It is a Tite law that in ¢vil cases, the: burc*m of [:rloof is on the,
one who alleges, and the standard of proof is on the balarce of probabllfty
This implies that a party who has a Iega! burden bﬂars the ewdential burden
For instance, in the case of Charles t:’.hrzf-atc:spher Humphrw Richard
Komsbe T/a Humphray Bullding Mabarials %b-_i’(ér‘iﬂﬂ{i{}m Municipal
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Council (Civil Appeal No. 125 of 2016) [2021] TZCA 337 (2 August 2021)
Court of Appeal of Tanzania discussed this issue extensively by referring to
the “_co.mmehtariesf from the selected cases in India by the learned authors of
Sarkar's Laws of -Ev’idens‘e, 18t Etiiﬁi'oh_, M.C. Sarkar, 5.C. Sarkar and P. C.
Sarkar, published by Lexis Nexis at page 1896 whereby the Court at page 15
stated:
“..the burden of proving a fact rest on e party who substantially
~ asserts the affinmative of the issue and not upon the party wha
genies ity for negative Is usually incapable of proof. ... The Court has
to examine as to whether the person upon whom-the burden lies has
beenr able to discharge bis burden, Linfil he anives at such a
conchision, he cannot procesd on the basis of weakness of the other
party...”

It appears to me that the learned Chairman wanted the appelfant to
prove the negative which, as provided by the learned author quoted above,
is incapable of proof.

‘Regarding the first ground of appeal, the appellant T agree with the
a_;ap.e!ian’_t'that this Court had nuflified all saiés conducted by Yunus
Mpate Mussa, including the sale of the disputed land, The respondents’
arguments that this court had not nuilified the contracts but had only
provided directions to newly appointed administrators are, to me, @ mere
exercise in futility to play with words and use technicalities to the detriment
of Justice.

His L-c}rd?sh'ipi M‘:;uha'_l (as he then was) did indeed concur with the two
-cQ_u'_rté_]_bé_lliow' and proreeded _tohul.iiﬁy'ttrtte sale. That J'ijdg.e_ment dated the
6-‘%_“' dayof _M’a?.ch 2023 r'emfams.'a bihding Court'decision..‘rhe ordlers therein
mu_s_t:'_-.bé.-obeyed_as ina country that respects the rule of law. In SUBRATA
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ROY SAHMARA V. UNION OF IMDIA (2014) 8 SCC 470, the Supreme
Court of India stated as follows:

"Disopedience of orders of @ court: sm/(es at f/?e Vefy roat of

the rute of lew which the judicial sysz‘em rests. Judl caa/ or de/s
are bound to be-cbeyed at all costs, /«/awsoever g ave the
affect may be, is no ans wer for nonc,amp/faﬁce of:a
order.  Judicial ~orders  cannot be permitted fo _be
circumvented,”

I must emphasize that His Lordship Mzuna's orders and directives:can
only b varied or nullified by the Court of -A-ppea'l’*c}zf Tanzania. I have not
read this Court's “interpretation” in Mise, Land Application No. 27 of
2018 asserted by Ms. Ndemereje but I am fortified that unless varied by the
Court of Appeal the plain meaning of the words in Hon, Mzuna’s.J ud__'g_erhent
must be enforced without fault. To borrow the words of Romer L.J. in
HADKINSON V. HADKINSON [1952] 2 All ER 567

"It Is ‘the plain and ungualified ‘obiigation of every
person agaimst, or in respect of whom an orderis made
by a court of competent jurisdiction; fo.obey it unless.
and  until  that . order s discharged:  The
ancompromising natura of s afa_l;ga_f:qn‘ /s
shown by the fzol that It extends even to cases
where the percon afféecied by an order believes
it to beirregular creven void,”

The two grounds of appeal are, in my opinion, "ca‘pable‘ of disp'o'si'h'g'\of
the entire appeal. The rest of the grounds which are too spec;f‘" c on the form
and content of the Judgement of the learned Lha;rma__n of the Tr ibunal .;a_nd
the way he handied, or rather évaluated evidence presented to him do not
add value to the present matter,
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