IN THE HISH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)

AY MTWARA

LAND APPEAL NO.22 OF 2022

(Originating from District Land and Housing Tribunal for Mtwara
in Misc. Land Application Mo.62 of 2022)

AHMAD HAMIST MICGWAMBA . ...ooocnnmnnsmnrsonmssnnnnenAPPELLANT
VERSUS

SEVARINE KOROMEL NACHIBANGU. ... e s ennenss s RESPONDENT

JUDGMENT

PR IYEI20ET
LALTAIKA, J.
The Appellant, AHMAD HAMIST MIWAMBA, moved this court via a
Petition of Appeal dated .De.cember 8, 2022, and filed on December 14, 2022,

against the Respondent. The Appeilant is challenging the ‘Ruling of the

District Land and  Housing Tribunal for Miwara in Miscellaneous .Land
Application No. 62 of 2022, delivered on Novernber 11, 2022.

The Respondent filed an application sesking an extension of time to
file an appeel out of time against the decision of the -Wa;fd..'ﬁ‘_ib!;maﬁ of
Nangoo in Land Case No. 25 of 2021, The Respondent filed - this
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application after the DEHT kad dismissed Land Appeal No. 133 of 2021 for
being filed out of Lame With a vesteo’ interest in pursu;nq this matter, the
Respondent :i{eij the impugned i‘ﬂz:cefiaﬂf«mzo Land Appimahm No. 62 of
2022 The Dlstrlci Land and Housmg Tribunal for Mtwara grenu,d the
appitcatlon and affordpd the Responden‘r thlrty (30) days to file his appeal
out of time Dlssatlshed with this decision, the Appellant filed the present

Petst;on of Appeal in wh;ch he raised two grounds of appeal:

1. That the trial Chairman erred in law aad fact by granting sn order for extension
- Of time to the respondent without the respondent to adduced good. talise
enough- to be extended time and hence the trial chairman misused the
discretionary power of g"antmg an order for extension of time to lhe

respondent:

2. That. the trial Chairman erred in law and fact by granling an order for &xtension
of time to the: respondent without the. respondent to prove his case on tfe
standard required by the law.

The necessary factual backdrop to understand the gist of the appeal is
as fc}liowé The 'app'e!'-ian't instituter Land Dispute/Case No. 25 of 2021
before the Mmgnn Ward Tribunal. After due proceedings, the Ward
Tﬂbunal de[wered its dec:fr.ton in favor of the Appeilant on July 19, 2021,
Howeves diss aUsf“ ed With tms rZeas;on the Res;)ondont filed Land Appeal
'l\!f(_)_'_;--i33- of .2021. on December 28, 2021, which was subsequently dismissed
as lb’e‘i ng time- bié‘ﬁlf‘;eﬁd;-

In I:ght of these events, the Appellant fi led Miscellaneous Land
Apphcat;on No. 621 of 2021 on Novembp 4, 2021, seeking an order for the

executzon of the decmon f5) Land Case No, 25 of 2021. This application was

heard on sts mei [ts 'md dec1ded m favor of the Appeltant. Consequently, the
Respondent and hlS mpresentat;ves were ordered to vacate the d|sputed
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land within fourteen (14) days and refrain from any trespassing or activity
oh the said land. This ruling and order were delivered on January 11,2022,

On July 18, 2022, the Respondent filed Miscellaneous Land Application
No. 62 0f 2022, requestmg an extension of time to appeal oyt of time: agamst_
Land Case No. 25 of 2021 0on November i1, 2022 the DLHT issued a rullng

in favor of the Respondent, which is the subject of the pre_sent ap_p._eal.;

The matter was brought before me for hearirig.on April 25, 2023, with
both parties appearing in person and without legal representation.  The
Appellant asserted that he had won the case at the Dijstri{;t,tand and Housing
Tribunal. He argued that the Respondent had. ﬁ'OughtihtefventiOn from the
Katibu Tarafa (Ward Executive Officer). The Appellant, in turn, iodged a
complaint with the DLHT, where he emerged victor sous once aga:n He-_
further contended that the Respondent did not appeal Within a year and dld
not comply with ﬁhe. court orders,

The Respondent maintained that the Appeliant's claims were entirely
untrue and that the dispute had eriginated in 2020. He emphasized that he
was unabie to appeal at that time, and his reasons wele found credibleby
the trial Tribunal. | o

Having dispéséidnatély C‘oné‘idéred"th'c,' 'gro'i;inds"df' appeéal in :th:éf'lii'_'t_fjfht
of the court re cordq before me, I am |rs<"lmed first .and foremost, to
determine whether the appeal be_for.e me ins competent.

- Initially, there was an inclingtion to categorize this matter as

interfocutory proceedings. This was based on the provisions of Regulation
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22 of the Land Dispute Courts (District Land and Housing Tribugnal)
Regulations, 2003, G.N. No. 174 of 2003, The proviso to Regulation 22
precludes am_.--a_;jpea[ ‘based on a__rullﬂg on a preliminary point of law or on
any interlocutory application that does not finaily decide the case. For
reference, the said provision reads as foliows:

_ 22, 7.?3;? Chalsian shall bave powers to detenning:-

(@) Preliminary Objections based op points of tawy

(b) - Applications for execution of orders,. and-decrees;
(cr ' Objections arising out-of execution of orders and decrees;

(d)  Interlocutoryerders;

- Provitted that @ ru mg on a preliniinary point of law or on
‘any inferlecutory application which have no effect of finally
“decicting the case shall not be appellable.”  [Fmphasis supplied]

In light of the above legal provisions, the critical issue is whether the
o_;_deﬁ".grantéd by'che Déstz‘ir:t} Land and Housing Tribunal in Miscellaneous
Lénd:App'lica't:ibn"[\'lo :'.62. of 2022 had the effect of finally cetermining the
rzghts of the partres To answer thiS issue, the Court of 'Appe‘a! of Tanzania,
in the-case-.--of Zan bar El{_ctnmty mrps}mtwﬁ vs Infratech Limited &
Another (Civil Appeal 100 of 2021) [2022] TZCA 365 (June 16, 2022),
established a test for determining the above issua.” The Court relied on its
previous decision in the case of Tanzania Motor Services Lid. and
Another vs. Mehar Sinah t/a Thaker Singh, Civil Appeal No. 115 of 2005
(unreported). In this context, the Court guoted with approval from the
decision in Bozson vs Alrincham Urban District Council [i9037 1 KB
547 at p. 549, which stated:

"It seeris (o me that the real test For determiping this

question ciight to be this: Does the judgment or order, as
mace, sy dispese of _’7‘79 rights of the parties? IF jt does,
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‘then 1 think it ought to be treated:as.a final order; but. it
does not, it js Hren, i my. eurion, i reriecutoty order:”

Therafore, i.n_ accordance with the test articulated by the Court and
based on my examination of the records of the Tribunals, it is clear that. what
the Appellant has appealed before this court.is the ruling that allowed the
Responhdent to 'Fiié'an appeal ot of time at the DLHT. The impuaned ruling
effactively fi nahzed the rights of the r)cn“tu@s L—md [S thus amenabfe to- appea! :
Consequently, I find that the pr esent agpe&i is campetent before thls |
court because it does not fail w:than th@ categones ‘defined by Regulation'
22 of the Land Dispute Coufcs (D|str1ct Land @nd- Housmg Tnbunal):

Regulations (supra).

Having estabisshed competency of the appeal my next task is to ﬁnd.
out whether in exemsmg its d[scretlon ro grant an. extensmn of: tlme to
appeal out of time, the DLriT mdde any errors wariantmg mterference by-
this Court in this appedal. As *ﬂuded to earlier, the present appeal arlses
from the decision to grant an extenszon of tlme to Fle an appedi beyond the

statutory time, I;rmt a matter that fails within th@ discr et:on of the Iower court

or-tribunai.

It is a well- estabilshed__ legal pl mc;gle ti"}at the super:or courts may_
intervene in the exercuse of dlscretlon By Iower courf‘s or tribunals under'
certain CI!‘CLEmS‘tez_!”ICEES;_ Ini --Yege s/0 Gawe vs Republic Criminal Appeal 45
of 2019 {2022] TZCA 134 (March 23, 2022), Tanzlii at pages 5-6, the Court
of Appeal of Tanzania, S;tting "'at' Tabora, referred tOItS " é’éi"ilfié'r'- dé‘ci's'.i‘é’"rﬁ'f'in
Sam_d ;fiil.!_y I_?ssaéf!( & Othels v. R, Criminal Appeal No. 136 of 2021
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(unreported) and cited Mbogo & Another v, Shah [1968] EA. 93, In its
ruling, the Court stated:

- Dise ussfng ,{7:3'&”{7?{?&?,‘3 on which an appe/k?z‘ﬂ cowrt can act in
interfering with the sxercise oF discrelion by a lower court or tribunal,
that is to say,; one, If the infarior court misdirected. itself or; twa, it

" has acted on matiers on which it should not have acted, or three, it
has failed to take into c‘onbfdezaz‘fon matters which it shouid hot have
‘considerad th’ref:ry drrivirng at @ wrong conciusion.. ft may  not
entirely be irrelevant to-draw inspiration from the Supreme Court of
Colorade which has held that the improper exercise of jurisdiction s
regarded os sn abuse of it which cccurs when the exercise of
Jurisdiction is regarced as an abuse of # which occurs wien the
;mpuam?d decision. is maniestyy arbitrary, unreasonable or unfai:,

Saer Marcia Finkstalf v. Slack & Decker (US) Inc., And Baldwin
Hardware Corporation 211 P.2d. 698 (2009),”

In addition, the Couri of Appeal of Tanzania, in Emmanuel Rurihafi
.&’ﬁ:ﬁggih}e;r vs,_,-J_a'Hiaai.S':M.rﬁm_a._(-C__iwl Appeal 314 of 2019) [2021] TZCA 332
(3uly 28, 2021), Tanziii at pages 5-6, stated:

“We. understand lhat the appeal a& hand arises from a
Dacisioyr refising ar éxtension of time, wihich 1ails within the
discrefion of the lower court, Whike we are aware Hhat a lower
- couirt Bryjo VS a wider jurisdiction to grant or deny an extension
\OF time, cur understanding of the law is that, for a decision
arising z‘bareﬁa;’r to ke valid. the discretion must have been
exercised  reasonaily, Judiciously, and on sound  fegal
priniciples.”

‘It goes without saving the?ef@_re that, although as a general rule, an
appellate codrt-would _-'hc}tf_iin__‘ier*fel‘-ef with the '-d_._iécret_ion_ of the fower court,
where the discretion is exercised in violation of the pr?ng:‘éplées: mentioned

above, ‘the appellate court may, where the 'result'_'ﬁhsz:reof ieads to a
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_ﬁ_’u arriage of justice, inter rvene. - There are many dec;sm; IS supportmg thls
view. See for mstance in Swabaha M@hamed Sh@s& W Sahunna
Mohamed "‘h@sa CMI Appeai No, 98 of. 2{)18 (unreported) and Tusekaie
Dancan v. Re;:aubim Criminal Appeai No. 2{32 of 2009 (unreporfed),

Given the DI‘IF}CI[DILS outlined above and the giounds of appeal _:_rdssed
by the Appeihnt the central zssue befon, thls court is Whethea the DLHT
exercised its dfsc:retmn judlC ously, reas@ndbly, and’ on seund legal prmc;ples_'
when it granted an extension of time for the Respondenf‘ to file an appeal

that had already been_-execu_t_ed.

Itis w1dely recognlzed that the graﬁtlng or refusai of an extens:on of
time to file an appeal or Iodqe an appuaatzon for revssmn or review is wathln
the discretion of the lower court or tribunal, _guidec[ ng WhtthEll’ sufﬁc-ient or
‘good ‘reasons for the dclay have":been-'p'résentetl i Th?'1 DLHT'gr‘én’téd an
extension of time- to the Rc.spondc.nt ailow ng hsm to ﬁie hlS Petitlon of
Appeal beyond the statuiory limit, arfmduwg him thirty (30) dqys ﬁ'om the-
date of the im Jugned ruling. The DLHT cited Lhe reasorn for thlS extensmn.
as the du!ayed Supply ofthe ]ngment copy ﬁom the Nangoo Ward Tribunal

to the Reapondent For clanty, i quote the reievant passage

Kwer kuwa milels maombi analalamikia. barsza g kata
kumcheleweshea kumpa nakala ya hukumu, naona mleta
maembi amekija na sababt: ya msingi ya. ku/zshaw:shf bafaza
Aili kumuongpx"'ea muda wa . kukata nje ya - muds,. Huo
vkiwandio msimamo wangu nayamfws*u maombi haya Mfez‘a
maemtl gnapéwa siku thelathin (30} tangts tarehe ya vamuzi
A il awese kulets sababu zake zé rutaa rje ya mucfa o

Page7.0f10



In addition to the above clearly articulated reason of the DLHT, it is
essential to consider what the parties submitted before the DLHT. The

Respondent (the applicant) submitted:

s, '?.:9::"16:5 alongezewe muda wa kulata rufia. Jinsi
ke si Hivvoendeshwa kwenye baraza /a kata 5ik wbaliani
Rayo, /Vz‘i/u‘?ﬁ?!&*mfr‘? kukata /ufaa kwa kuwa baraza ia
kata il pofoa fukumie st Skiwa nE taaris wao
balfends. shamboni miimd sikiwg na sarifa: Taara
nimeBts aam;?ﬁ 087 10/2021 va kuitws Mewars, ikiva
imeambataiishws na nakaly ya hulkumu kutoka baraza
ja kata fa Nangoo. Hukumu inasemeé mimi ningoe
mikorosho.” :

Furﬁhe;mme', the Appellant stated:

“Shatrd B lilianea mweka 2019 i nikiva mmiliki
wa miaka 32 wa eneo hifo. Baadae mieta maombi
alipefeka shaurf baraza la kata miumi nikashinda, Miala
maomhi aftats s baraze o Wiava maamui
yaiifutwa, FMleta maombi alirudi hakupeka  shawyi
barazéd la kate, Mimi nikapeieka maombi baraza la kata
na mimi mikashingda, Nimekazia  hukuimu ng mieta
- 1maombil akaaniriva aondoke kwerye enée (3 m JOGOrg
ndand ya - ik 14 Amekaa baada ya miwaka nmoja
f?_d{ﬂf:? .?kdfefd maombi  haya, nleta  maomby
aminisumbea tu. Ingawa mieta maombi ameshindwa
kes) fakzm bdf?'(" shendeled kutumia enco le mgogoro.”

Of utmost importance, the Refspondent through an affd:w;i" under

paragrap%;s 5,6, and

FJVDI’I‘E‘G

%, Kwemba najela maombi haya ya Kuongezews muds wa
kukats rufaa kwa kuwva Zjpo hoja za Kisheria zilizokiukwa za
_'_=Ue=’nde¢ha;r wa kesi ya ardii Na. 25/2021 katika baraza fa kata
‘ya  Naagoo ambayo . kama  barazs !’?!/{ halitayatatia
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