


and Housing Tribunal (the DLHT) in Land Appeal No. 04 of 2011. The
DLHT decision aggrieved the applicant heretn, he appealed against it at
this Court vide Misc. Land Case Appeal No. 67 of 2011. T_his Court (Mkuye,
J as he then was) on 03/07/2014 upheld thedec:smn of tﬁe DLHT. The
applicant being dissatisfied once more Wlth the _de:‘cision of this Court he
subsequently lodged his notice of appeal'ifaad.'f'“ !ed‘ an application, Misc.
L.and Application No. 65 of 2014 before th[s Court seek[ng a certificate on
point of law for determination by the Court of Appeal It would appear
that when this matter was comlng for hearmg on 07/03/2016 the
applicant never appeared but his advocate Mr Machlbya was present.
When the learned counsel Mr. Machlbya prayed to withdraw from
representing his client, this Court (Kwarlko J as she then.was) granted
the prayer forthwith and in the meantlme dlsm[ssed the application for
want of prosecution, hence the current app!iCation.

The application at hand is supported by ar}' .af:ﬁdavit that sworn by one
Magreth Mbasha, the applicant advocat‘e:“‘.ahd the application was
countered by the respondent. o

During hearing, the applicant through the legalserwces of Ms. Catherine
and Mr. Wambura submitted before this Court that they were relying on
paragraph 2, 3, 4 and 5 of the affidavit. Mr.. Wambura went on submitting

that when the applicant’s application, Misc. Land Application No. 65 of



2014 was pending before this Court, he was arrested and charged with
murder case P.I No. 10 of 2015. The counse'l's:ubmitted that the applicant
was discharged later but re-arrested again"a'ﬁd,charged for murder in P.I
No. 03 of 2017 and later he was again dieeh:a_rgeti.. The learned counsel
contended that in all that time when the applicant was criminally charged,

he was not able to prosecute his appllcatlon before this Court hence this
Court dismissed it. Mr. Wambura further sqgmltted that after the release
from custody it was when the apphcant began the processes of restoring
his case by applying for extension of time for hlm to apply for an order to
set aside the dismissal order. That, time havmg been extended by this
Court the applicant then filed this applica‘_tfienr‘ In her ‘submission the
applicant counsel made reference to the decnsmn of th-e court in Bahati
Musa Hamisi Mtopa vs Salum Rashid, é.ii'v_i,l.?}l'{pplication No. 112/07 of
2018, .

Responding to the submission by the atjp.l,iga‘h:t,. Mr. Haule for the
respondent opposed this application arguilﬁgv '_tha:t.,being arrested by the
police was not a sufficient cause as the applv‘i:c:;:at:i_':pn,- Misc. Land Application
No. 65 of 2014 was filed on 17/07/2014 ana as per para 6 of the affidavit,
the applicant was arrested in Octobetr, 2015Mr Haule submitted that the
time from when the applicant filed his case t_e- his arrest there is a
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difference of one year and three months. Itwas Mr. Haule’s view that it



appeared the applicant lost interest in his case that is why he never
prosecuted it as a period of one year and three months was too long.
Rejoining, Mr. Wambura for the appllcant contended that this Court
dismissed Misc. Land Application No. 65 of 201.4 on 07/03/2016 after the
applicant was arrested and that at all the ;,.‘gifme Mr. Machibya was
appearing before this Court. . |

Having considerably gone through the partles affidavits, their
submissions and the records before me,.I f nd one main issue for
determination, which is whether this appllcatlon has merit or not. In other
words before determining the main issue, one needs to ask himself, as to
whether or not the applicant has advanced sufﬁment reasons for this court
to consider his application. In other words, the questlon to be determined
is whether the applicant has properly moved thIS court in its application
and whether there are any good causes for.h-ie, non-appearance on the
hearing day. .

It is trite law that any party may seek for. on order for setting aside any
dismissal order and the court has the dlscretion to-grant such orders
where there are sufficient grounds. This. rs:thewposrtron of the law and
case studies. Reference can be made on- Order IX Rule 9 of the Civil
Procedure Code Cap 33 [R: E 2019] the same reads

“In any case in which a decree is pfssed X, parte against a
defendant, he may apply to the court by Wﬁ/ch the decree was
4



passed for an order to set it aside; and if he satisfies the court
that he was prevented by any sufficient cause from
appearing when the suit was called on_for hearing, the court
shall make an order setting aside the deoree-.as against him upon
such terms as to costs, payment into cou;ri‘ 'o'r otherwise as it thinks
fit. and shall appoint a day for proceedlng W/th the suit” Emphasis
Supplied. hE

The provision above emphatically tasks the‘apollcant to prove before the
court as to what prevented him from appeanng before it when his suit
was up for hearing. In this regard where the court is satisfied that the
applicant has advanced sufficient reason in his application the court may

set aside its dismissal order.

This means that in determlnlng an appllcatlon tor setting aside a dismissal
order, the court has to determine if the apBlrcant has established some
material amounting to sufficient cause or good cause as to why the sought
application is to be granted. In other words, the court need to consider
an issue as to whether the applicant in his afﬁdavrt has disclosed good
cause or sufficient reasons for his nonappearahce

It should be noted at the outset that it is the dlscretlon of the court to
either grant or dis-grant an application for settlng ‘aside a dismissal order

which was made due to the nonappearance of the applicant/plaintiff. It

all depends on the reasons advance to the court,'



Indeed, the question as to what it amounts to “sufficient cause” was
.. .g:.'

underscored .in REGIONAL MANAGER:JTANROADS KAGERA VS
RUAHA CONCRETE CO LTD CIVIL APPLICA TION NO 96 of 2007,
where the court observed the following: - . .

"What constitutes sufficient reasons cehbot’be laid down by any
hard or fast rufes. This must be determ/ﬁeb’ b oy reference to all the
circumstances of each particular case. 7'/7/5 .means the applicant
must place before the court materlal whlch will move the
court to exercise judicial dlscret/ag ../n_ order to extend time
limited by rules” (emphasis supplied). -

Similarly, The Court in TANGA CEMEA{T AIVD ANOTHER CIVIL

APPLICATION NO 6 OF 2001 clearly helel that
"What amounts to sufficient cause has‘ﬁjoé,‘. .been defined.  From
decided cases a number of factors has,_;fz"o ‘bev taken into account
including whether or not the applicgfion’ has been brought
promptly; the absence of any or valld explanatlon for delay;
lack of diligence on the part of the appllcant” Emphasis

Supplied. LT
My perusal from the records, show that the-'éb?_'pl_i‘c‘aht in this case has not

indicated sufficient reasons for non-appee.rbathce' | Indeed, navigating
throughout the affidavit it is in paragraph 6 that the applicant alleges that
when his application, Misc. Land Application No 65 of 2014 was dismissed
on 07/03/2016 for want of prosecution he was in custody having been

arrested for murder charge in October, 2015 However going into the



proceedings of Misc. Land Application No. 65 of 2014 the records indicate
that the said case was filed on 16/07/2014 a{hd the applicant engaged an
advocate one Mr. Machibya who for the ﬁrst t|me appeared before this
Court on 06/11/2014. However, when the j.‘ease was adjourned till
24/03/2015 neither the applicant nor his counsel appeared before this
Court. Equally on 28/05/2015 when the matter was scheduled for hearing,
no one appeared. It was only on 16/07/201_'57 vyhen the applicant himself
entered appearance but when the case waé' 'adjoerned to 29/09/2015
again neither the applicant nor his counse[_';éip;)eared before this Court.
Similarly, on 17/11/2015 no one appeared.-_éeghite .the court’s lenience in
adjourning the matter for several times, ﬁelther _t'.he applicant nor his
counsel was appearing. Now, even if thlsCourt is to agree that the
applicant failed to appear on 07/03/2016 becausehe was in custody after
being arrested in October, 2015, the queSttdh_ IS, hoh!.aboutl the other
days that he or his counsel failed to appear? .- ..

By the conducts of the applicant in deserting}hi’%‘ case and given the fact
that he only appeared before this Court oncé’out gf eight times, this Court
was justified to conclude that the applicanté'ldet-ihterest in his case. It ts

my view that, this was the reason which moved the applicant counsel to
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pray to withdraw himself from representing the appllcant after having lost

contacts with his him. It is my further wew that had it been that the



applicant was attending this Court sessions definitely this Court could not
have dismissed his case just for a single n‘dn*éppearance of 07/03/2016.
The applicant alleges that his non-appearar;;fga. ﬁf 07/03/2016 was due to
his being in custody, but since the said case was on certificate on point of
law his counsel could have appeared and Subm|t as the case was up for
hearing on that day but he decided to withdre;'v; frlom representation. The
applicant states that the withdraw of his cbljrise;l was due to the fact that
he failed to pay legal fees. However, I am of the consrdered opinion that
failure by the applicant to pay legal fees cannot be used to punish the
respondent family by dragging it in endlesg cases as they already have
executed the decree of this Court in Landj.’éé?sé.jﬁ[ppeal No. 67 of 2011
which uphold the decision of the Iramba Dlstrlct Land and Housing
Tribunal and are now continuing using it. -

Furthermore, it is my considered view thaé E h‘:;lving been enc:;aged and
since the case was coming for hearing the abphcant’s advocate was
required to proceed with the case and nothlng more no matter the fact
that he lost contact with the applicant. Refer_ence can be made in Bahati
Musa supra cited by the applicant counsék;i}vhgre at page 7 the court

held;

“We are firm that, like in application for exten.s'/on of time, generally
speaking, an error made by an advocate ;h(p:i/gh negligence or lack

of dliligence is not a sufficient cause.”
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However, despite the negligence or lack of diligence of the advocate in

prosecuting a case for his client, the courtg:in certain circumstances can

W
.

consider his error as amounting to suffi <:|ent éa.use Reference can be
made in in Yusufu Same and Another vs. Hadlja Yusufu, Civil Appeal
No. 1 of 2002, that was considered by the Court of Appeal in Bahati
Musa supra which held as follows;

“Generally speaking, an error made by an advocate through
negligence or lack of diiligence is not s;uﬁ‘~ aent cause for extension
of time. This has been held in numerous dec.fsmns of the Court and
other similar jurisdictions. Some were C/ted by the appellant’s
aavocate in his oral submission. But there are times, depending on
the overall circumstances surrounding tﬁe case, where extension of
time may be granted even where there /s some element of
negligence by the applicant’s advocate a.g‘ was held by a S'ng/e Judge
of the Court (Mfalila JA as he then was) 7/75 Fell}( Tumbo Kisima v.

TTC Limited and Another-CA7, Ch/// Application No. 1 of
1997 (unreported). o ',

It should be observed that the term 'fsuﬁ" (:/ent cause ”5/70u/d not be
Interpreted narrowly but should be g/ven a W/de /ﬂterpretaﬂon to
encompass all reasons or causes which are aut.s'/de the applicant’s
power to conitrol or influence resu/tlng ln de/ay in taking any
necessary step. s

In the instant case the respondent /7ad done all that she could,

leaving the matter to the hands of her. advocate who had been.
assigned to her on legal aid. In the arcumstances while accepting
that there were some elements of neg//geoce‘ by her counsel, in the



circumstances of the case, we join hands with our learned brother
Mralila JA in the case cited supra, and hold that the learned counsel’s
negligence constituted sufficient reason for de/aying in lodging the
appeal between 1.8.1996 and 24.10. _799 “

The question at this juncture is, are there any circumstances warranting
this Court to find out that the error of the appllcant’s advocate in Misc.:
Land Appl. No. 65 of 2014 amounted to suff" CIent cause for setting aside
the dismissal order. The applicant in thls case stated that his advocate
was not yet paid and lost contact with hlm ‘To the appllcant that was
why his advocate withdraw himself from representlng In my view and
basing on the records, these are not suffi C|ent reason to enable this Court
to set aside the dismissal order. This is due' to the fact that, since the
matter was coming for hearing, the appllcant advocate was required to
proceed with the case notW|thstand1ng the fact that he had lost contact
with the applicant or because he was not yet_;;:pal,dﬂhls legal fees. It should
also be noted that the matter has taken avery long time since it was
dismissed in 2016, and it appears the resp'onde-nt had alreadv executed
the decree. Indeed, even if the applicant could have been in custody as
he alleged, still even when he was released he stayed for a long time

(about five months) without urgently taklng reasonable steps to resurrect

his case. In this regard, five months was too long for any court to consider
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