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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(MOROGORO SUB - REGISTRY)
AT MOROGORO'

: LAND APPEAL NO. 15 OF 2022
(Arising from the decision of the District Land and Housing Tribunal for Ulanga, at
Mahenge in Land Application No. 15 of 2020)

| BETWEEN

SABINA NGWEMBE...L...viesusiseesssssressssesssssssssssssssssssmsercnsasssssasssAPPELLANT
‘ " VERSUS |

RASHID M‘OHA.MED KAYUNI (As' an Administrator of the Estate of the Late

Mohamed Kayun:) snssmsn werevareans srssnmnsser e RESPONDENT

' JUDGMENT

4t October, 2023~ = -
CHABA, J. o
On the 21 day of May, 2020 Rashid Mohamed Kayuni, respondent herein

sﬁéd the appellaht; Sabina .Ngwembe before the Dié’tricf Land a.nd Housing
Tribunal for Ulanga, at Mahenge (the DLHT) over trespassing on a parcel of
land measuring three (3) acres, located ét Manjore area, Mavimba Ward within
U.!'a_r;_g'a ZDis'c.fiCt in Morogoro region.

As baickground, the parties’ pleadings before the trial DLHT reveais that,

the late M'oh-'am'ed Kayuni died in 1992 and the.appellant was one among the

family friend of the late. Mohamed Kayuhi. It is on record that, -the deceased
legally acquired and owned-the parcel of land in disputes-since 1975. After the

demise oﬁ ‘Mohamed "Kayuni, ‘the .appellant maintained the relationship as a
|
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fa ﬁ“n,i;l,\/_zzvfriv_efnc_i:_-:of..,‘the__,c‘lec;gg‘ste»d . According to the records, sometimes in between,
she requested a parcel of land from the family of the late Mohamed Kayuni for
doing her own agricultural activities. Her feduested was affirmatively accepted
and she was given three (3) acres in 2013, which is the subject of the present
dis_putes between parties. Later on, the respondent was appointment as an
ad_h)inistr.altor'-of..the-. és_’_cat:e"pfvvhi.s late father Mohamed Kayuni, and when he
stated_exgcu_ting .his‘;administratorship over the disp.uﬁed land, the appellant
refused to vacate from the disputed land. claiming that.she was: the lawful

owner. . .

S On 21St Septem'ber;z 2020 the appellarnit filed-béefore the DLHT her written
statement 6f defence against the respondent’s averments and claimed that, the
disputed land belongs to* her-hisband, one-Elias Mayanja who had -been
peacefully in occupation for 28 years. She further claimed that, the chaos arose
in2019 when the respondent herein was appointed as an administrator of the
estate, of his late father, Mohamed.Kayuni; though the record is silent in respect
of the whereabouts of the appellant’s husband one Elias Mayanja.
"fLoékéng"at"'th'e ‘trial DLMT’s proceedings and judgment thereof both-are
clea‘r‘.-t'héti, although both 'p‘a‘r'ties were present when the matter was fixed for
heafing and the respondént showed his readiness to proceed with the hearing
of the matter, the ‘appéllant herein on other side prayed to stay the same,
péndi'ng,li;;\'ea'r-ing and -determination of the: appeal which she filed before this
Couit aga‘i,in,s‘tvt_he'f ruling of the trial DLHT dated on 6" July,:2021..Upon heard

g
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b_.o.tiiPar;i_i.e.%r,-th-.@;Hc?n-vtfi?'; Chairperson on the same day, on 24" August 2021
ruled that even if the appellant (respondent) had aA receipt bearing Nos.
25017275 which showed.that she paid forthe intended appeal No. 147 of 2021
on 27/07/2021, but he decided to proceed with the h.earing of the matter ex-

parte against the appellant. Afterwards, on the 1»St February, 2022 the Tribunal

delivered its ex-parte judgment and declared that, the disputed land belongs to
the late Mohamed Kayuni. -It~ is against this ex-parte. Judgment and Decree of
the. trial D}LHT the appellant has preferred the present. appeal determined to

challenge. the same on the following three (3) grounds of appeal as hereunder:

|

B ¥ é‘l.’hat', ‘the trial District Land and Housing Tribunal erred:in law and fact by
: denying;-the-appellantthe. right.to be heard, andtime to prepare and present
.. her case against the,_resp.ondent. s |

.- 2. That, the District Land.and ;Housing Tri_t_)unal:erred._._in.lavv and fact by making
| judgment in favour of the respondent basing on the weak anrl contradictory
eVidence adduced by the respondent and his witnesses during the trial and
ignored the strong opinion of" assessors and completely based on

Tontradiction : -' | - |
3. lnat the trial District Land and Housmg Tribunal erred in Iaw and fact by
making Judgment in favou. of the respondent basmq on over- reliance on

p.ccedural technicaiities | . o |

Durirlig the hearing of:thé appeal ‘the appellant was ‘represented by Mr.

Abdul Bwanga, iearned advocate while the respondent enjoyed the legal

services ot Ms. Catherine Mushi, aiso learned advocate. By consefisus, parties

.
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agreed to-dispose of the-appeal by way-of written submissions and both parties
complied: with th‘e:ﬁCo‘u rt’s scheduled-orders. -
Howéver, for the reasons which will be apparent soon, I will neither
e

reproducef the parties’ submissions in support for or against the grounds of
appeal, nior “dwell ‘on the grounds of appeal. I say:so because, during
|

preparation” and-composition of this judgment, 1 discovered that the presen-’c
appeal - was pre-maturely lodded in” this' Court sométhing traumatized the
Competencé of the entire appeal.. Perhaps; such a legal sziéfect did not come o
the -attention of the learned advocates and eventually escaped their minds

during the hearing of the-appeal..-.. .~

L As :I?.'hav?e stated earlieron, the-trial DEHT proceeded to Hear and determine
the mattel before it, ‘ex-parte-against ‘the appellant,” Sabina Ngwembe. As
éxhibit'ed by the trial" Triburial’s records and ‘the typed copy of judgrient on

page:2, the same read: = "+ -

;'Sf'aur/ /// kuya /(u5//\/, WA, tare/"e 24/08/202] WadaaWa
T 'Wote Wa//kuwa barazan/, Aak i m]/bu maomb/ hakuwa t.ay.a'r/‘:f o
| : kuende/ea g US?k/?/fZWéj/ "Wa shauri ak/da/ a//kuwa amekata
rifsa ke Mhakama Kuis ya Tanzania dbidl ya vamuzi -
| uliofuta “mapingamizi ya awall va kisheria aliyokuwa
ame/bua Baraza illlamrlsha shauvri kusikilizwa
‘ 'upande ﬁwmaja a’iud/ ya m_rlbu maamb/ /(Wa .sababu

uwepo wa rufaa dh/a’/ ya uamu 7 wa map/nqam/z/ ya 5wa//
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hauzul shau kuerdls, s ks v yoyote ki
.'s'*/'zele‘r/"/r’/Ls‘/en_e’e/ee,’ b/vj/o );}wé}}vb;aﬁ a//tak/rve kuth/rbirysba
| mae’a/’ yake.”
|
B_asec;i on the above excepj: of the judgment of the trial DLHT and the
proceediné;s thereof as hinted above, the appellant has: preferred the instant
appeal. However before gomg any f urther I feeI obllged 0 pomt out that, since

an appeai is a creature of !aw the same must be exer crsed in compilance with

the relevant law and not in arcordance with the party or parties’ own choice. I

say sé;.tzes:.au_se,. dlicing-‘{scrrutiny-.O.f-,:the,inﬁtarlt appeal,. I found that the same
knockedthe door. of this.Court in,contravention .of the guiding and controlling
provision. of the law:in particular, Regulation 11 of the Land Di__sputes Courts
(The Dls’rrlct Land. and Housing Tribunal), Regulations;. 2003 - Government

Notice No. 174.of 20,03_.,(Thez.Regul_a:t'ions) which provides.-that: - ..

. “Regulauon 11 (1) On the day the apphcatlon is f“xed for hearlng the Tnbunal

E | :(a} W/’?ere W' pa rz‘/es tthhe anp//cauon are prébe/rt pr eeeed
o - to hear the ewdence or both 5/0'6’5 ana’ dez‘erm/ne the
| e,bp/lcet/on. e B
. (b) W/?e/e t/? app/icant /'5 ab'seqt W/‘th()ut goac/ cause, and‘ S
had /PCE’/I/&‘O' /’adce of hearing or was presem‘ Wf76"7 the

nea//ng date was /‘”xed 0’15/?7/55 the apu//rat/on for non-

appearance 0/‘ the ap/,//eanf
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(C) l/dl/here- t/re -res,hnon‘dem‘ /3 absent and was a’t///y ‘erlred with
not/ce of /7ear//7g or was present when the hearing or was

| f'xed and has not fumlshed the Tribunal with good cause
| for his absence, proceed to hear arrd determ/ne the matter

ex-parte by oral eviderice.

(2) A part‘ta*’,a_n’éppli'c'.ai‘ibhlmajl, where he is dissatisfied
with the decision of the Tribunaf under sub-regulation (1)
within 30 days apply to have the orders set aside; and thie

Tribunal may set aside its orders if it thinks so to do and in

case of refusal appeal to the High Court.” [Bold is mine].

In thts’ ap‘péa"i ' ltrs 3 p parentthat :‘th'é"abpell'a'ht is chailenglng an’ e,\’—parte
Judgement 1ssued by the trral DLHT The gurdlng law as provrdecl under the
Regulatlon 11 \2) of the Land Dlsputes Courts (The Dlstnct Land and Housmg
Tribunal) Regulatrona, 2003 GN No 174 of 2003 is plaln that a party to an
applrtatlon may, where he is drssat!sned with the decrsmn of the tribunal under
sub-reg ulatsqn_.(-;t;);- within. thirty (30) -;days apply to have. the orders set aside,
and.the tfr._.ibu_na'l' may set a's._ide_- its:orders if it thinks se.._to‘_do and in case .of
refusal -~ap’pea i td the Hrgh Court.. .

Ith a ‘b:een ‘held fthat?'_,-the rules of procedures are-the -handmaidens of
justice and not the mistress: of ‘justice. In this spitit and”as & ratter ‘of
: prGCedt;re%f;"-f\ycfzheﬁ ‘the'trial 'DEHT proceeded to hear ‘and- détermine the matter
EXéparte"'a'gfairrst thev't."apﬁe!lant?* (respondent at trial) and.finally prencunced its
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ex-parts judgment, ‘the 'iap‘;se‘-na'ntiséing’*é*part*to"*'the**"saiaﬁ-’-’appl'iéa%i'ah," tpon
dissatisfied with the dedision of the trial DLHT, the proper avenue for hér was

to apply ticihave the orders set aside within thirty (30) days. And if the trial

i
!

Tribunal would have refused her application to set aside the ex-parte judgment,
| .

the next ‘o:ption' was to approach this Court by way of appeal like what she did

|

in:this Court. As per d_i_ctate’s of the law, an-appeal can be exer'ci_s,&bl-,e only if
other. rem,fcedies. have ended in vain. Itis trite'law that, an ex-parte judgment is
not. appeglabietunless:,t_hje. aggrieved party has exhausted all the remedies
available, %notably,: setting..aside such an ex-parte judgement. This spirit of the
law is also. clearly provided.under. Order.IX, Rule 9 of the Civil Procedure:Code

[CAP. 33 R. E. 2019], where the law articulates that:

-“fn any eaee in wb;ch a decfee is pessed e)j(;pef;te
- agalnst a defendant he may apply to the court by:'
 which the deéfee" was péseeﬁ fér_' an oider to set it
' aside; and i he sé}isﬁéé the court that he was prevented
- byany sufficient caiisé from appearing when the suit was
called on for hear/ng, the cauri' shall make an order
settlﬁg as:de the decree as aga/nst /7/m upon 5uc/7 terme

as to costs, pa yment /mo coun‘ or otherW/se as /t th/nks f t

and sha// appamz.’ a day for proceed/ng W/th t/7e SU/t ”

[EmphaS/ze ada’ed]
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.The above provision of the law has been clarified and interpreted by this
Court and the Court of Appeal of Tanzania through a number of decisions and
provided quidance on the proceduré""c)f setting aside an ex-parte judgment and

{

decree. Sfee - Jaffari Sanya Jussa and Ismail Sanya Jussa Vs. Saleh
l .

- Sadiq O%man, Civil Appeal-No. 54 of 1997, Paui A. Kweka and Hilary P.

|
Kweka Vs. Ngorika Bus Services and Transport Company.Limited, Civil

Appeal- l,\!‘fo.»-._.129 of 2002, The Government of Vietnam Vs. Mohamed
Entgnpriées_, (T) Ltd, Civil. Appeal No. 122 of 2005 and -MIC Tanzania
Limited \;ls Kijitonyama: Lutheran Church Choir, Civjl Application No. 109

of 2015 (Al unreported). ..

el ariother ‘case 'fbfa-:Pfahgi-eav Minerals-Ltd Vs. Petrofuel (T} Limited
and:2 Others",-Civiln Appeal No: 96. of 2015 (unreported),the Court of Appeal
of Tanzania was. fa"céd with akin ‘situation’ in- which' the ~appeilant,” Pangea
Minérals Ltd, ‘instituted ‘an: appeal before it challenging. the ex-parte judgment
and decree of this Court (Commercial Division) at Dar Es Salaam dated 24"

October, 2014 in. Commereial Case:No..29, of 2012:.and:held. inter-afig that:-...;

"./’t s sett/ea’ z‘nat Wnere a defendant aga/nsz‘ Wnom an ex- |
| 'pan‘e judgment was passed /ntends o 5et aa/de tnaf |

h judgmenl on the ground thit he had suff Gient cause forbis”

- absence, the é}lbp’rbpr/"'ate" remedy for him is to file an

- application to Fhat-effect in the court which éntered thé™

|
i
|
|
|
|
|
1
|
|
;
i

Judgment. In the circumstances, we are satisfied that the

. .Page8ofiz... .




appe//ants have /odgpd the appea/ ana’ the cross appea/
premaz‘ure/y W/thout e)/haust/ng a// the ava//ab/e remed/e.,
in the High C‘oura‘, hence rendering the same /ncompetenr’.
Eventually and for the foregoing reasons, the incompetent
appeal and the cross appeal are hereby struck out with

costs”, . -

For better 'Undé'r”s’tanding' of what-actually transpired- at the trial DLHT, I
| .

find it per‘Fi nent to reproducé the récords dated 24% August, 2021; and I quote:

| ... 24/08/2021

Alcidi= R:W. Mmbando- Mwenyekiti,
Wazee wa Ba:aza. 1) Raymond/i Mgonja (Me)
| | o 2) Asmd/v Masambe (/(’e)
Wadaawa iy ). Mwombaj/ - yupo,
2). M]/bu maomb/ /.J,DO
»Ba: aza; .S‘haur/ //naALya /(Wa aj/// ya /(u5/k/uzma /eo wadaawa wote wapo

bdrazan/

. 24/08/2021

Mwormbaji: Nipo layari kuendelea na shauri nina shahidi mrmoja, mwingine

anaumwa
,M]fbu Maafrbl. Slpo tay ati /(uclk///za .S‘/)dU/‘/ /7// /(wa ababu ﬁJkumu ya
p//?c*am/z,' nifikata ruias Maﬁakama Kuu. Ninia risiti va malipo ya rufaa ya

: 4..\ K

Mahakama Kuu ya Tanzan/a. Sighiriki us//c"//zwaj}" wa shauri bill.

Page 90fi12 _




Fromg the. foregoing, no doubt that the appellant being a layperson was
unrepres_einifed_.‘_ She had no khow]edge of the legal effect of the pretiminary
objections which does not affect the main suit. I think in my view that, perhaps.

the appellam like any other Iaypersons chose to seek what she believed to be

her jdshce by way of fi ilmg an appeal as the onIy ren"edy to chailenge the order
l

J

or ruling. of the DLHT up@n.overrule.a her points. of objections . mstead.@f

continuing with the hearing, of the-matter.on-merits, . TR

: ‘-'-'-'-:'B'-'esii{ﬁes-,“f-:f}:-énﬁfﬁf«tﬁe"vﬁfr;;rfhf‘view:th-at{; on-his party, the Hon: trial Chairperson
failed toaccurately dischargé his duty to inform and'/ or educate the ‘appellant
and fully elaborate upor het on the legal effect of ‘ex-parte judgmerit. As the
facts stiggests, Hewasin' a better position to advise-her or'éven.advice'on how
| tG acc‘e;'s;"s justice’ by’ seeking legal aid:servicesfrom the responsible authority.
In my.considered opi 'i!;i@”r;f,??hf%-t’é:r;ia:"...P;'.,,-'HT-@”-?.a:-ﬁéai‘_niﬂgfﬁj»USltiﬁﬁr. couid have.even
adjo‘ur‘he.di. the.case ir;a.the,rt ,th;_an_.prqceeding with the hearing of the same while

1
the. appe'iant was present.in the Court room.

. Nevertheless, “whatever the ‘case”may -be; the- approach taken by ‘the
appeliant t6 kivock the "doors- of ‘this' Court s untenable in law. As'it was
expotirided Dy ‘the:Apex: Cotirt in the case of Pangéa Minerais Lid (supra)in

which' it:stated inter-alia that: we w;sh to emphasize thatorie showld only

come. o this Court-as a last resort’ after exhausting all available
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remetlles ln the ngh Court. In similar way, I W|sh to state that in the
cwcumstance of this case, it would be practlcable for the appellant to seek
redress before the trial DLHT which passed the decree ex-parte by lodging an
applicationéto set aside an ex-parte judgment and decree ih accordance with

the law ins’:cead of filin'g her appeal in this Court.

In the premisee "I am satisfied that the appellant herein has lodged the
instant appeal pre- maturely W|thout exhausting all the available remedies
before- the District Land and Housing Tribunal for Ulanga, at Mahenge, thus
rendering the same incompetent. Ultimately and for the foregoing reasons, the
incompeteht appeal-is ‘hereby struck out with no order as to costs. It is so

ordered.

- DATED at MOROGORG this 4 day of October, 2023.

4/10/2023

Page 11 of 12 @'\




' Court

Judgment delivered under my hand and the Seal of the Court in Chamber’s

this 4" day é)f October, 2023 in the absence-of both sides.

5T B N AW, MMBANDO

TY REGISTRAR

4/10/2023

Court:

Rights of Appeal to the parties fully explained.

EPUTY REGISTRAR

4/10/2023
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